Limits on the Federal Judiciary Power 
A. Intepretive Limits—Supreme Court is bound by the language of the constitution.  There is a document that must be interpreted.  

B. Congressional Limits—Per Art. III
These delineate separation of power. In Marbury v. Madison Congress exceeded its constitutional limits by granting excess power to the Court. Examples—Congressional bills to take away power of federal courts to hear cases on abortion, etc.

C. Justiciability Limits

a. Prohibition of advisory opinions—There must be an actual dispute. This makes for a less activist judiciary.  If advisory opinions were allowed—when would the court get involved? When a bill passes one house? A committee? When it is proposed?
Plaut v. Spend Thrift Farms (1995)

F—Congress passed legislation to allow dismissed cases to be brought and amend SOL. 

H—Violation of Separation of Powers

R—Requires courts to reopen cases on which final judgment has been rendered.  Turns decisions already issued into advisory opinions. 

i. Declaratory Judgments—They are justiciable so long as they meet the requirements for judicial review. Not an advisory opinion b/c there already was a dispute; and b/c it binds the parties involved. It avoids disruption and nasty litigation. It does look a little like an advisory opinion.

b. Standing—Is the plaintiff the one who can bring this suit?  Article III discusses “cases and controversies.” If you do not have standing then there is no case or controversy. 

i. Constitutional standing requirements—Article III.  To have standing one must have: 

1. Injury; 

2. Causation = Injury must be traceable to the defendant; 

3. redress or remedy.
ii. Prudential standing requirements—The court has identified two major prudential standing principles. 

1. A party may only assert his own rights—cannot raise claims of 3rd 


parties; 

2. Plaintiff may not sue as a tax payer who shares a grievance in common 

with all other tax payers.
Allen v. Wright (1984)

F—Black parents sue IRS for giving tax-exempt status to school that discriminates on basis of race. IRS policy is to deny tax-exempt status to schools that do not comply. 

H—Parents do not have standing to challenge IRS regulations on two grounds (1) Injury—No specific injury, this was too general, no actual injury. This is too abstract, it would allow a black person in HI to claim injury based on tax exemption against a school in ME.  (2) Causation—Here the harm is not fairly traceable to the defendant. Court says that the schools (non party to the suit) are the cause of injury—not the IRS.
TH—Court is also unwilling to make IRS the policeman over all actors and acts.

Lujan v. Defenders of Wildlife (1992)

F—Endangered Species Act required agencies consult interior secretary to ensure federal projects do not threaten endangered species. The act authorized any person to sue the administrative agency for violating it. 

H—Congressional statute does not give standing to plaintiffs who suffer no actual injury.

R—Injury—No facts demonstrated how damage to species caused any injury to the plaintiffs. Redressability—The agency is actually funding the projects that would harm the animals were not parties to the case. Wildlife Defenders only sue Lujan—the interior secretary. They would have to include the funding agencies themselves.
TH—Congress can’t confer standing by statute to citizens not actually injured in fact.
City of LA v. Lyons (1983)

F—Adolf Lyons was placed in a choke-hold rendering him unconscious and hurting his voice box. Sued LA cops for damages and an injunction to prevent future use of choke-hold which had killed 10 suspects. 
H—Lyons has no standing for his injunction claim. He does have standing in suit for damages.

R—Lyons can seek damages for past victimization but does not enjoy standing to enjoin the cops from using choke-hold—no forward-looking relief.

FEC v. Akins (1998)

Interesting case in that federal gov’t created statutory right to have information, and if you don’t get info you are injured. Akins has standing to bring suit.

Craig v. Boren (1976)

3.2% beer—Girls could buy at age 18, boys could not. Bartenders brought suit for their male customers. This was not a 3rd party standing—bartenders had an economic interest in male customers buying cheap boos from them. Their economic loss fulfilled the injury requirement.

Singleton v. Wulff (1976)

F—Abortion doctors sue for Medicaid money for payment denied b/c procedure was not medically indicated. 

H—Abortion doctors may sue for a 3rd party when (1) their interests are close to the 3rd party (2) obstacles exist to the 3rd party asserting her rights.
R—(1) Doctors relationship to patients is sufficiently close to challenge the statute on behalf of the patients.  (2) Obstacle could be mootness (i.e. pregnancy), or privacy issues to protect the party.

Flast v. Cohen (1968)

F—Tax payers challenge federal funding for books and materials in religious schools. 

H—An individual status as taxpayer gives him standing to challenge congressional spending in violation of establishment and free exercise clauses.

R—This is a very generalized grievance. For a taxpayer suit there must be two prongs. (1) Exercise of congress of its tax and spending power, and (2) the challenged law must exceed specific constitutional limits on taxing and spending. The court is very stingy with meeting these two prongs—Flast is the only case where both prongs have been met.

US v. Richardson (1974)

F—Taxpayers sued to force CIA to release its spending details. 

H—Status as a taxpayer does not give one standing to challenge the constitutionality of law regarding the CIA’s accounting and reporting.

R—Richardson fails both prongs for a taxpayer suit. 

Valley Forge Christian College (1982)
F—Taxpayer group challenged federal surplus property statute that donated land to Christian college.

H—Taxpayer group does not have standing to bring federal suit.

R—It fails the first prong b/c it is simply giving out surplus property. It is not under taxing and spending power. It isn’t taxing and spending power b/c they are challenging act of a secretary of Health Education and Welfare, not at the action of Congress under its tax and spending power. 

Elk Grove Unified School Dist v. Newdow (2004)

F—Newdow is divorced atheist who objected to his kindergarten daughter reciting the Pledge of Allegiance—“under God.” Congress amended statute in 1954 to include the words “under God.” Contends that this violates statute under Establishment Clause.

H—Newdow does not have standing.

R—Newdow is the non-custodial parent. State court gave mother the right to make legal decisions regarding the child. This establishes a “new rule”—improper for federal courts to consider a claim by a person based on a disputed family law right.
c. Ripeness

Poe v. Ullman (1961)

F—Doctor and patients challenged CT law forbidding medical staff from giving information on contraceptives. 

H—Declaratory judgment that a criminal statute would apply does not make the issue constitutionally ripe for federal courts when the persons in question have not been prosecuted.

R—No prosecution on this law since 1940. Court saw no real threat of law being enforced and thus there was no controversy, it was not ripe.  

TH—No enforcement—not ripe.

Abbott Labs (1967)

F—Congress passed legislation that the generic drug name must be printed at least half as big as the trade name. 

H—A case is ripe prior to prosecution when it presents legal issues and the parties may suffer injury if the court does not hear the case.

R—The drug companies are vulnerable to incur large costs if the case is not decided. They can either ignore the law and be prosecuted, or pay huge amounts to change their labeling.  

d. Mootness—Has the dispute disappeared with the passage of time. Often mootnes arises when there is no claim for money damages. Can arise at any time—at any court level. Exceptions to Mootness: 
i. Capable of repition (for this plaintiff) but evading review e.g. abortion cases—this plaintiff may conceive again in the future. 
Difunis v. Oderguard (1974)

F—White male challenged admissions process at U. Washington Law School. Got injunction and did attend. 

H—Case is moot.

R—Difunis was already in and would graduate regardless of case outcome. Had he also sued for damages it would be a live issue, and not moot. (Grutter v. U Michigan did ask damages)

ii. Voluntary Cessation by Defendant

Friends of Earth v. Laidlaw (2000)

F—LaidLaw held NPDES (National Pollutant Discharge Elimination System) permit. Friends of the Earth alleged that Laidlaw violated mercury discharge limits and sought penalties, costs, and injunction. Laidlaw voluntarily complied with its permit and closed its Roebuck Facility, but Laidlaw but it also retained its NPDES permit.

H—Laidlaw’s voluntary compliance and plant closure did not make the suit moot.

R—Case may be moot if it was absolutely clear that Laidlaw could never resume the activity. However, by keeping its permit it could.  Laidlaw has burden of proof to show that there is no reasonable chance it could resume its violations.

iii. Class Action

Lyons was brought as class action but Lyons had no class action. 

Grutter was brought as a class action

Difunis was not brought as a class action.

US Parole commission v. Garaghty (1980)

F—Gareghty was a federal prisoner who challenged federal parole release guidelines. He filed as a class-action suit. He was released while appeal was pending. 
H—Appeals court may consider district court’s denial of class certification even though plaintiff’s case is moot. Original plaintiff can appeal denial of class status even though he has been released.

e. Political question doctrine

i. Political question doctrine defined: This is political subject matter that simply does not belong before the court.
Baker v. Carr (1962)

F—TN voters claimed Equal Protection rights were violated b/c the assembly districts had not been reapportioned since 1901. 

H—This EP claim complaining of screwed up voting districts does not constitute a non-justiciable political question, therefore federal courts may address.

R—Baker lists 6 items found in a political question. (1)Textually demonstrable constitutional commitment of the issue to a coordinate political department. (2) Lack of judicially discoverable and managemabble standards for resolving it. (3) The impossibility of deciding without an initial policy determination of a kind clearly for nonjudicial discretion (4) The impossibility of a court’s undertatking independent resolution without expressing lack of the respect due coordinate branches of gov’t. (5) An unusual need for unquestioning adherence to a political deicision already made.  (6) The potentiality of embarrassment from multifarious pronouncements by various departments of one question.(pg. 79).
Vieth (2004)

F—PA partisan redistricting plan for political ends—punished democrats for doing same thing in other states. This is pure political gerrymander. 

H—Political gerrymander is not justiciable. Bandemere was wrongly decided.

R—Bandemere(1986) was wrongly decided. Bandemere said gerrymandering cases are alive though very hard to prevail. Bandemere stated a gerrymandering claim could succeed only where(1)  intentional discrimination against a political group and (2) an actual discriminatory effect on the group could be shown. Redistricting is given to the political process. Four (4) justices say it is an inherently political question—Go away.  Kennedy is the fifth vote to dismiss, but does not forever say that this is a political question—he leaves the door open for case by case analysis.
ii. Political question doctrine applied: Congressional Self-Governance

Powell v. McCormack (1969)

F—Adam Clayton Powell was a black NY congressman. In 1966 Congress refused to seat him—claiming he authorized illegal payments to his wife. Congress claimed Art I § 5 that it had constitutional authority to be the judge of qualifications. 
H—The Political question doctrine does not stop the fed courts from deciding whether Congress has discretion to deny a member-elect admission.

R—The Constitution just gives Congress criteria of age, citizenship, residence. The Constitution does not give Congress blanket authority to determine whether to seat a member-elect. It is justiciable.

iii. Political Question Doctirne Applied: Foreign Policy
Goldwater v. Carter (1979)

F—Carter terminated US treaty w/ Taiwan to recognize communist China. Goldwater claimed Carter’s action unconstitutional b/c the Senate has power to ratify treaties.

H—The proper role of the Senate in rescinding treaties is not a question for federal courts to resolve.

R—The issue is political b/c it involves a foreign policy deicion of the President. Foreign policy depends on a president to act decisively. Carter and Congress should resolve the dispute among themselves. This case is a non-justiciable political question and the courts will stay out.

iv. Political Question Doctine Applied: Impeachment and Removal
Nixon v. US (1993)

F—Fed district Nixon was convicted of perjury and bribery, and impeached. He challenged the constitutionalty of the Senate’s impeachment procedure.
H—This challenge to a Senate Impeachment Conviction is a non-justiciable political question.

R—The constitution commits impeachment to the Senate. Art I § 3 clause 6 gives the Senate sole power to try impeachment. It is a political question.

Federal Executive Power
A. Inherent Presidential Power

a. Introduction

Youngstown—Steel Seizure Case (1952)

F—During the Korean war a strike was imminent at the nation’s largest steel mills. President Truman issued an executive order that the commerce secretary seize the mnills and keep them running. The company sued arguing Truman exceeded his constitutional authority.

H—Truman’s seizure of private property w/o owner’s consent was unconstitutional.

R—If Truman had power to issue this executive order—it must come from either Congress or the Constitution. There is no constitutional authority to do so. In the Taft/Heartly act of 1947 Congress specifrically rejected executive seizure compared with other labor dispute means (mediation, cooling off period). 
TH—President may not seize private property without Congressional authority. There are no inherent Presidential powers, only those that are enumerated in the Constitution.
b. Executive Privilege

US v. Richard Nixon (1974)

F—Nixon’s staff was indicted for obstruction of justice re: Watergate. The district court issued a subpoena for the White House tapes. Nixon claimed executive privilege. 
H—A president’s communications are not subject to absolute privilege. 

R— The Court on a case by case basis can analyze whether privilege utilized. This case is justiciable. It is in the context of a criminal prosecution—that issue belongs to the judiciary. The President’s generalized interest in confidentiality does not trump the fundamental demands of criminal justice.

Cheney v. Dist. Court of DC (2004)

F—Cheney Commission did not comply with disclosure requirements. It was hit with a very broad subpoena in a civil case filed. 
H—Remanded case to court of appeals to address executive privilege issues.

R—This case is distinguished from Nixon. Nixon was a criominal case—much greater weight in contesting exec privilege than a civil case. The subpoena in Nixon was very specific—this subpoena is very broad. 

B. The Authority of Congress to increase Executive Power

Clinton v. City of NY (1998)

F—Line item veto Act of 1996. Clinton invoked it and cancelled two spending items. NY sued. 
H—Line item veto is unconstitutional.

R—Constitution dictates that Congress passes a bill. President may sign bill or veto it. The line-item veto increases the President’s power beyond what the constitution gives him. 

C. Constitutional Problems of the Administrative State—Administrative agencies are creatures of the exec branch. They engage in activities usually delegated to separate branches of gov’t. W/in the exec, these administrative agencies do all three branches work—legislate rules, enforce them, and adjudicate disputes.
i. Non-delegation Doctrine and its Demise
Whitman v. American Trucking Assoc. (2001)

F—Clean Air Act delegates legislative power to the EPA director. Instructed by Congress, EPA sets air quality standard. Act required that EPA set air quality standards “requisite” for public health.  ATA challenged the word “requisite” stating that it was too vague and therefore was not an intelligible principal and delegation of Congress to the EPA. Court found “requisite” to mean sufficient, but not more than necessary.

H—EPA does have authority to legislate air quality standards.

R—EPA has more specialty knowledge, able to investigate, and scope of discretion is well within the outer limits of our non-delegation limits. 

Mistretta v. US (1989)

F—Mandatory Sentencing Act rejected rehabilitation as a sentencing goal in favor of deterrence and retribution. It established a sentencing commission to create guidelines. These sentencing guidelines are binding on judges. Mistretta was sentenced to 18 months for selling coke and challenged the guidelines. 

H—Congress may delegate legislative authority to an independent judicial agency. 

R—Supreme Court allows Congress to delegate as it sees fit. Even a broad delegation of power is constitutionally sufficient if Congress delineates (1) General policy (2) Agency to apply it (3) The boundaries of the delegated authority. All of this composes the “intelligent principal test.” 
TH—Court gives Congress great leeway in delegating—will not overturn such delegation of power.

ii. The Legislative Veto and its Demise
INS v. Chadha (1983)

F—Chadha was alien on student visa. INS wanted to deport him. Immigration judge suspended deportation. US House then passed resolution ordering Chadha deported. 
H—A one house legislative Veto is unconstitutional. 

R—Legislatigve action is not legitimate unless bicameral approval and presentment to the president. There are four actions where unicameral action is legitimate—set by constitution. (1) House initiates impeachment. (2) Senate tries impeachment. (3) Senate approve/disapprove president appointments. (4) Senate ratify treaties. 

TH—Legislative veto is unconstitutional. 
iii. Checking Administrative Power
1. The Appointment Power—Art II §2: The President shall notmiate with advice and consent of the Senate, shall appoint embassadors and judges. 
2. Principal Officers—Selected by president with advice and consent of the Senate.

3. Inferior Officers—Congress made, Congress decides who appoints—whether President alone, department head, judiciary

Morrison v. Olson (1988)
F—Ethics and Gov’t Act established position of special prosecutor—to investigate high ranking officials of federal crimes. 
H—The Constitution does not require that the President exercise sole and exclusive control over all executive officers.

R—Special prosecutor is not a principal officer. He is an inferior officer—Congress therefore decides who appoints him. President has sole and exclusive control in appointing principal officers. 
iv. Removal Power—President may remove executive branch officials—unless Congress steps in to pass a law and take away his removal power. 
D. Separation of Powers and Forieng Policy
Hamdi v. Rumseld (2004)
F—Hamdi was US citizen captured fighting with Taliban in Afghanistan, labeled an “enemy combatant.” He was never charged.  Adminstration claims rules of war apply and Hamdi may be held until the war is over. However, (1) is it a war?—undeclared. (2) When will it end? (3) Hamdi is a US citizen.

H—A citizen detainee must be given notice of the facts against him and an opportunity to rebut the gov’t’s assertions before a neutral decision maker.

R—Five justices find the 2001 legislation does allow such detention—but not indefinitely.  O’Connor invokes the Matthews balancing test—Hamdi’s fundamental liberty interest v. the gov’t’s security interest. Due process requires Hamdi be heard on whether there is factual basis for holding him. 

E. Checks on the President
a. Civil and Criminal Proceedings—Criminal proceedings against the president have never been tested. 

Richard Nixon v. Fitzgerald (1982)

F—Fitzgerald was a management analyst with the Air force. He testified to Congress about massive cost overruns on a transport plane. White House staff gave him “low marks in loyalty” and issued a memo that recommended that “let him bleed.” 
H—The President has absolute immunity from civil suit for his official acts. 
R—W/o immunity this would allow judicial intervention into presidential powers. The president must be empowered to deal with the duties of his office. W/o immunity he would be the lightening rod for litigation and be distracted from his duties. There are still checks and balances—(1) impeachment (2) Congressional oversight.
Clinton v. Paula Jones (1997)

F—In 1991, then Governor Clinton used the AR state police to chick-hawk females for his sexual advances. Jones rejected him and was punished as a state employee for rejecting his advances. 

H—President is not immune from suit for unofficial acts undertaken prior to becoming President.

R—This case does not discuss presidential acts—therefore there is no threat of the judiciary interloping into executive powers. We trust the trial courts to manage the litigation process so as to not to interfere with the President’s job duties. 

TH—(1) Clinton’s case was one of unofficial acts before becoming president.  Therefore no immunity. (2) Nixon’s case regarded official acts as president.  Therefore he was immune. 

1st Amendment

“Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.”

History

1. England, until 1694, no publication permitted without government issued license.

2. In England, speech restricted by law of seditious libel that made criticizing government a crime. The king was above public criticism.

3. Purpose of the 1st amendment was to prohibit licensing of publication and forbid punishment for seditious libel.

Reasons freedom of Speech is a fundamental right

1. Self-Governance

2. Discovering truth (via the market place of ideas).

3. Advance autonomy

4. Promote tolerance

Free Speech Methodology

1. Distinction between content-based and content-neutral laws

2. Content-based—strict scrutiny

3. Content-neutral—intermediate scrutiny

TBS v. FCC (1994)

F—Cable TV act included (must carry) provision—requiring cable TV to devote one third of channels to broadcast TV. The act cited diversity of views, educational programming, and preserving localism.

H—The act is content-neutral, and not content-based. 

R—The act is content-neutral and thus subject to IS. In deciding whether regulation is content-based the principle inquiry is whether the government adopted such regulation because of agreement or disagreement with the message conveyed. Nothing in the act imposes a restriction, penalty or burden by reason of the views programs or stations the cable operator had selected. 

TH—(1) must carry provision is content neutral and serves three purposes (i) preserve free TV broadcast (ii) promote diverse resources—multiple sources and (iii) promote fair competition in the TV market. 

Determining whether a law is content-based

1. To be content-neutral a speech regulation must be both viewpoint-neutral and subject matter- neutral.

Republican Party of Minnesota v. White (2002)

F—MN elects judicial candidates. Prohibits candidates from announcing their views—the “announce clause.” 

Wersal ran for MN Supreme Court and was critical of court decisions. Complaint filed against him—dropped out of campaign. Wersal ran again and sought advisory opinion then sued.

H—MN law is content-based, therefore strict scrutiny—unconstitutional

R—Law burdens speech “at the core of first amendment freedoms.” Failed strict scrutiny because the law was not narrowly tailored enough to serve impartiality (or the appearance of impartiality) in this sense. 

TH—(1) The “announce clause” is content-based and therefore unconstitutional.

Boos v. Barry (1988)

F—Washington D.C. code prevents any sign within 500 ft. of an embassy if it brings “public disrepute,” or “public odium.” 

H—The law is content-based, therefore strict scrutiny, unconstitutional

R—Content-based because it prohibits an entire subject matter of speech (criticism of foreign governments). O’Connor says the law’s purpose—to protect foreign diplomats dignity—is not compelling. 

Carey v. Brown (1980)

F—Chicago ordinance prohibited all residential picketing except labor picketing. 

H—Ordinance is content-based therefore unconstitutional.

R—Whenever Gov’t regulates public speech it MUST be subject matter-neutral.

Simon & Schuster, Inc. v. Members of the New York State Crime Victims Board (1991)

F—“son of Sam” law. Had any accused/convicted criminal receiving income for describing his crime—money placed in escrow with crime victim’s brd. for 5 yrs. in case any victim won a civil judgment. Laws goals are (1) compensate victims and (2) prevent criminal profits.

H—Law is content-based, unconstitutional.

R—O’Connor—Says state does have a compelling interest but that the law is not narrowly tailored. Content-based because it includes only works with a specific criminal content, not narrowly tailored because it involves works on any subject that may tangentially touch criminal acts. Could include Thoreau, St. Augustine, Emma Goldman, MLK, etc. 

TH—Son of Sam law voided—not narrowly tailored to meet SS.

City of Renton v. Playtime Theatres, Inc. (1986)

F—Renton, WA. Had zoning law preventing porn theatres from locating within 1000 ft. of any home, church, or school. 

H—Zoning law is not a content-based restriction. It is a content-neutral time—place—manner—regulation. 

R—Renton restricts porn theatres not because of their content but because of their secondary effects, Time, place, manner (TPM) regulations are permitted if they (1) serve substantial government interest and (2) do not unreasonably limit alternate communication avenues. The porn theatre can show porn—just not next to schools, homes and churches.

TH—(1) Line between content-based and content-neutral is blurry, and (2) TPM regulations are content-neutral. Court has been inconsistent in applying Renton.

Cincinnati v. Discovery Network (1993)

F—Law prohibited news racks for commercial handbills.

H—law is content-based and therefore unconstitutional

R—lame law, pretty obvious why it is unconstitutional

When Government must make content-based choices, i.e. when government subsidizes speech

1. Public library deciding what books to buy

2. Public university evaluating professor’s writings for tenure

3. In these cases, government must consider content—but must be viewpoint-neutral.
National Endowment for the Arts v. Finley (1998)

F—NEA established in 1965. Enabling act was amended after Serrano and Maplethorpe controversies directing the chairperson “to take into consideration general standards of decency and respect for values of the American public.” 

H—Instructing the artistic grant program to consider public decency DOES NOT violate 1st amendment. 

R—Gov’t may fund art based on artistic content so long as it does not (1) penalize disfavored viewpoints or (2) violate other constitutional rights.

TH—In granting subsidies, the Gov’t must make content— based judgments. This is improper only if it denies funding to disfavored viewpoints.

U.S. v. American Library Association (2003)

F—Under CIPA (children’s internet protection act) a public library may not receive federal funds for Internet access unless it installs filters for pornographic material.

H—CIPA is content-based, but here government is making subsidy to libraries and therefore not subject to strict scrutiny. (Finley)

R—Here Gov’t is making subsidy to libraries, and thus may place conditions. Also there is the “safety valve”—patron may ask the librarian to unblock his Internet use. Forum analysis dictates that what the 1st amendment means depends in part on the forum. Internet terminals in a library are not public forums. Just as the library selects what books are available to the public, so to can the library select Internet media. The library is not providing a public forum for authors of books to speak and therefore they do not have to supply a forum for Internet publishers.

TH—Gov’t may make content-based decisions when granting subsidies.

Vagueness and Overbreadth

1. Laws are facially unconstitutional if they are vague or overbroad

a. Vagueness—if a reasonable person cannot tell what speech is permitted or prohibited. Vagueness doctrine is about fairness and also to prevent selective prosecution. Courts are very troubled about vague laws that restrict speech because they will chill constitutionally protected speech. 

b. Overbreadth—if a law regulates substantially more speech than the constitution allows to be regulated. 

i. A law is facially unconstitutional if it is substantially overbroad

ii. Standing—one whose speech is unprotected has standing to facially challenge a substantially overbroad law. 

iii. A narrowing construction may save the law, e.g. the state supreme court may read the statute more narrowly to avoid 1st amendment problems.
LAX v. Jews for Jesus (1987)

F—LAX bands all 1st amendment activities in the central terminal. 

H—Unconstitutional because of Overbreadth doctrine. 

R—A statute may be invalidated on its face if its Overbreadth is substantial. One whose own speech may be prohibited may challenge a statute on its face because it threatens others not before the court. Here literal interpretation would prohibit talking, reading, or wearing campaign buttons in the terminal. 

TH—Overbreadth makes 1st amendment free zone facially unconstitutional. 

Virginia v. Hicks (2003)

F—Richmond Housing Authority (RHA) privatized streets to combat drug dealing. RHA authorized police to arrest trespassers. Hicks was a trespassing drug dealer and was arrested. 

H—RHA trespass policy is not facially invalid under 1st amendment Overbreadth doctrine.

R—Barring Hicks has nothing to do with the 1st amendment; Hicks did not show the trespass policy prohibits protected speech—rarely if ever will an Overbreadth challenge succeed unless the law specifically addresses speech or speech conduct. 

TH—if Hicks felt he was discriminatorily rejected he could bring an as applied challenge. 

Prior Restraints

1. Prior restraint—an administrative system or a judicial order that prevents speech from occurring. (License/permit or injunction).

2. History—Framers saw special evil in prior restraint of speech due to old English licenses for publication. 

3. Collateral bar rule—a person violating an unconstitutional law may not be punished, but a person violating an unconstitutional prior restraint may, generally, be punished. This is why prior restraints are so bad. 

Walker v. Birmingham (1967)

F—MLK and 7 other black ministers were convicted of violating an injunction prohibiting them from demonstrating without a permit. 

H—Contempt convictions of MLK and ministers are upheld.

R—Collateral Bar Rule (CBR) prohibits MLK from challenging the constitutionality of the court order because they violated it. 

TH—if you are hit with an injunction do not ignore it, try to vacate it. 

Poulos v. New Hampshire (1953)

F—Poulos denied license to conduct religious service in a park and proceeded without the license rather than challenge its denial. 

H—Contempt conviction upheld

R—Defendant cannot challenge the license denial because he proceeded without the license. Collateral bar rule applies to proper court orders. 

Shuttlesworth v. Birmingham (1969)

F—Civil rights protesters violated ordinance by demonstrating without permit

H—Supreme Court overturned their convictions 

R—Court refused to apply the Collateral bar rule. Found the permit law unconstitutional because it gave city officials unfettered discretion. “A person faced with an unconstitutional licensing law may ignore it and engage with impunity in his right of free expression.” 

TH—Poulos remains good law—a valid licensing law must be complied with. The court may—like Shuttlesworth—refuse to apply the CBR however. 

Court Orders as prior restraints

Near v. State of Minnesota ex rel. Olson

F—MN statute—defamatory periodical is a public nuisance. Prosecutor sued to enjoin paper editor (Near) from publishing that a Jewish racketeer controlled MN gambling, bootlegging, and the police were not enforcing the law. 

H—Enjoining publication violates the 1st amendment

R—Prior restraints are invalid unless they (1) protect national security in wartime (troop movements or recruitment) (2) restrict obscenity or (3) restrict incitement to violence. The 1st amendments chief historical purpose was to prevent prior restraints that existed in old England.

TH—court orders are classic prior restraints. The starting point of Near is that enjoining is not allowed. 

Prior restraints for national Security

New York Times v. U.S. (1971) (PENTAGON PAPERS)

F—The Pentagon papers (7,000 DOD history of Vietnam War) were stolen from DOD. NY Times and Washington Post printed them. The U.S. Gov’t sued to enjoin publication. Lower courts refused, but the 2nd circuit reversed.

H—Gov’t may not enjoin publication of the pentagon papers

R—Prior restraints to protect national security must meet a burden of proof that is very high. Such prior restraints are presumed unconstitutional. The U.S. Gov’t did not meet that very high burden. 

TH—Pentagon Papers proposition is that Gov’t must meet heavy burden for prior restraint. 

U.S. v. Progressive (1979)

F—No Supreme court case has dealt with prior restraint issues since the pentagon papers. In Progressive a district court enjoined magazine from publishing “how to build a hydrogen bomb” there was a provision in the Atomic Energy Act, which authorized the injunction. However the case was dismissed on appeal. 

TH—Per Marshall, White, Stuart, in Pentagon papers, the Gov’t’s case to enjoin is stronger if supported by a statute. 

Prior restraint for a fair trial

Nebraska Press association v. Stuart (1976)

F—Erwin Simants arrested for murdering 6 in a small NE town, to prevent pretrial bias the judge issued a gag order on the media to suppress Simants confession to the murders. 

H—gag order on the media violates 1st amendment

R—Media gag orders bare a heavy presumption of invalidity. They must be analyzed by considering (1) the extent and prejudicial nature of publicity (2) would other means mitigate the publicity (3) how effective the gag order would be and (4) the gag order’s precise terms. 

TH—While the 1st amendment may interfere with the 6th amendment right to an impartial trial, a gag order on the media is a prior restraint bearing a heavy presumption of invalidity. Gag orders are frequent against trial participants/lawyers/witnesses/police. 

TH2—Lower courts interpret NE press as a absolute ban on media prior restraints. 

Seizing business assets is not a prior restraint

Alexander v. U.S. (1993)

F—RICO permits the U.S. Gov’t to confiscate business assets engaged in racketeering. Alexander was a pornographer charged with obscenity and racketeering whose business was seized. 

H—Business seizure is not a prior restraint

R—Prior restraint refers only to administrative and judicial orders that are issued in advance to prevent certain communications. Alexander can go back into the porn business whenever he wants—he just cannot use his seized property to that end. 

TH—Business seizure for a RICO violation is not a prior restraint, but an after the fact punishment. 

Licensing as a Prior restraint

1. The classic form of prior restraint is Gov’t requiring a license or permit for speech to occur. 

2. Supreme court has held that licensing/permit laws are only allowed if:

1. Gov’t has an important reason for licensing

a. Preserve order

b. Proper policing

2. If there are clear criteria leaving almost no discretion to the licensing authority

3. There are procedural safeguards.
Lovell v. Griffin, GA (1938)

F—Griffin ordinance prohibits distributing literature of any kind without prior permission of the city manager. Lovell was a Jehovah’s Witness convicted of violating the ordinance. 

H—Ordinance is invalid on its face.

R—This law strikes at the foundation of press freedom by subjecting it to license and censorship. It is also too broad (Overbreadth). 

City of Lakewood v. Plain Dealer (1988)

F—City regulation of News rack placement gives mayor unbridled discretion.

H—Unconstitutional

R—This licensing statute giving unbridled discretion to mayor constitutes a prior restraint and may result in censorship. There is no clear standard that removes discretion of licensing authority.

TH—Clear standards that eliminate discretion are necessary for a licensing scheme to be allowed.

Saia v. New York (1948)

F—Permit for moving PA system gives unfettered discretion to Gov’t officials

H—Unconstitutional

R—Unfettered discretion violates the first amendment. The permit scheme must have clear standards which eliminate discretion. 

Forsyth County, GA v. Nationalist movement (1992)

F—Demonstration permit vested discretion to set fee up to $1000.

H—Unconstitutional

R—1st amendment prohibits vesting unbridled discretion in a government official. This law establishes no clear standards to eliminate discretion. 

Demonstration fees may only cover administration costs. A fee cannot be set proportionate to cover police protection. This would allow a “Heckler’s veto” and is inherently viewpoint-based. 

Freedman v. Maryland (1965)

F—MA law made it illegal to show a movie without first getting a license and submitting it to the “censor.”

H—unconstitutional—unanimous

R—A licensing scheme is only allowed if there are procedural safeguards to obviate the dangers of censorship. These safeguards are referred to the freedman procedures (1) prompt decision on licensing, (2) full and fair hearing before speech is prevented, (3) prompt and final judicial determination on validity of speech preclusion, and (4) burden is on the censor to show the speech is unprotected. 

Thomas and Windy City Hemp v. Chicago Park District (2002)

F—Facial challenge to city’s permit scheme. Plaintiff’s wanted permits to hold demonstrations to legalize pot. City denied on occasion and allowed on occasion. Plaintiff’s brought facial challenge, as they were not satisfied with the permit scheme.

H—Ordinance upheld as constitutional.

R—Content-neutral and Freedman factors don’t apply because it is NOT content-based. Freedman doesn’t apply to Time, manner, and Place content-neutral. Licensor has broad discretion in granting permits as long as there is effective judicial review. 

TH—Freedman safeguards apply to content-based decision, not content-neutral TPM. (TPM can still bring an as applied challenge).

Littleton Colorado v. ZJ—Gifts (2004)

F—Ordinance required a license to engage in “Adult Business.” ZJ—Gifts brought a facial challenge asserting ordinance had no provision for prompt judicial review as per freedman safeguard.

H—The “adult business” ordinance is consistent with 1st amendment demands

R—CO’s ordinary judicial review rules provide for prompt judicial review and suffice so long as the courts are sensitive to the need to prevent 1st amendment harm.  

TH—CO’s ordinary rules of judicial review are adequate to provide prompt judicial review, thus the 1st amendment facial challenge fails. 

Watchtower Bible v. Stratton (2002)

F—Village ordinance makes it a misdemeanor to go door-to-door without first registering with the mayor to get a permit. JW’s make facial challenge.

H—ordinance is unconstitutional on its face—violates 1st amendment

R—for over 50 years the court has invalidated restrictions on going door-to-door. JW’s are mandated by their religion to canvass. Door-to-door distribution is “essential to the poorly financed causes of little people.” It is offensive that a citizen must first inform the government and obtain a permit to speak to her neighbor. The city’s purpose is (1) prevent fraud (2) prevent crime. The ordinance does neither. Criminals don’t get a permit before they commit crimes, and permits were given out regardless so fraud isn’t addressed either. Stevens points that law is invalid because (1) people support causes anomalously (2) the permit as a pre-condition burdens religious/patriotic views (3) spontaneous speech is banned by the ordinance.  

TH—Watchtower seriously limits the ability to limit door-to-door advocacy. 

What is an infringement of Freedom of Speech?

1. Civil liability

a. Tort action—NYtimes v. Sullivan—1st amendment may place a limit on torts. 

2. Limits on compensation

a. Impeding compensation for speech is a limitation on that speech.

i. Simon & Schuster

U.S. v. national Treasury Employees Union (1995)

F—1989 law prohibited federal employees from being paid for giving speeches or writing articles. The law had two purposes (1) to stop officials from neglecting official duties to make speeches (2) prevent favors/bribery. Federal employees challenged.

H—Law preventing federal employees from being paid for speech violates the 1st amendment.

R—Federal employees do not give up their first amendment rights by working for the government. Past federal employees include Hawthorne, Melville, and Walt Whitman—significant contribution to the market place of ideas. Employer’s right to speak and the public’s right to hear them outweighs the governments interest in preventing abuse. 

TH—Denying payment for speech violates the 1st amendment. 

3. Compelled Speech (Content-based)

West Virginia Brd. Of Educ. v. Barnett (1943)

F—1942 education board resolution ordered pledge of allegiance to be mandatory, any refusal by student or teacher was “insubordination”—punished by expulsion. Parents of delinquent children could be punished by $50 fine and 30 days in jail. JW’s considered the flag an “image” and objected per the commandment “thou shalt not make any graven image” 

H—The Gov’t cannot compel speech—whether verbal or symbolic, except to prevent clear and present danger of crime. 

R—Purpose of the 14th amendment is to protect certain rights from politics and majorities. One such right is freedom religion. No official can prescribe what is orthodox in politics, religion, or force citizens to profess their faith by word or deed. 

TH—this is the supreme courts classic pronouncement that Gov’t cannot compel speech or force silence. 

Wooley v. Maynard (1977)

F—New Hampshire license plate “live free or die” Defendant covered motto with duct tape. 

H—Defendant cannot be punished for blocking out motto.

R—The right to speak and not speak are complimentary components of “individual freedom of mind” and cannot be coerced by Gov’t. 

McIntyre v. Ohio Elections Comission (1995)

F—Ohio law forbids distributing anonymous election material. McIntyre distributed anonymous leaflets and was fined $100.

H—Gov’t cannot compel anonymous speakers to disclose identity

R—Election leaflets are a core political communication. When a law burdens political speech it must pass “exacting scrutiny,” which is (1) narrowly tailored to (2) serve an overriding state interest. There are legitimate reasons for writing anonymously. Ohio’s interests are not overriding. Its law is not narrowly tailored. (Thomas—the federalist papers were published under the pseudonym “Publius” thus the framers intended anonymous communication be permitted.)

TH—Compelled speech violates the 1st amendment

Buckley v. American Constitutional Law foundation (1999)

F—CO law required paid petition circulators to wear an ID badge and disclose their fee. 

H—Gov’t cannot compel electioneers to reveal their identity or disclose their fee.

R—Case is decided under the rule of McIntyre. ID badges discourage participation and fee disclosure is unjustified. 

TH—As in McIntyre, the court frowns on laws banning anonymity. Compelled speech is always content-based and here fails strict scrutiny. 

4. Unconstitutional Condition Doctrine

a. Gov’t cannot condition a benefit on giving up a constitutional right. (Cannot deny a benefit for exercising one’s constitutional right.)

Spiser v. Randell (1958)

F—To get the Veteran’s property tax exemption, CA, in 1954 mandated a government loyalty oath. 

H—Conditioning the tax exemption on a loyalty oath violates unconstitutional condition doctrine.

R—Denying a tax break for engaging in certain speech coerces the recipient not to speak.

Rust v. Sullivan (1991)

F—1970 public health act, Title X, established federal funds for family planning. No funds could be used for abortion. HHH secretary promotes regulations preventing family planners from discussing abortion or providing referrals. Providers challenged the regulations as viewpoint-based that violated the unconstitutional conditions doctrine.

H—It is constitutional to selectively fund programs and prevent family planning providers from discussing abortion. 

R—The regulations do not implicate the unconstitutional conditions doctrine. Gov’t as speaker can fund and say whatever it wants. Here Gov’t chooses not to fund providers to discuss abortion. 

TH—Unconstitutional condition doctrine is applied inconsistently. If the court wishes to strike down a condition it strikes it down, if it wishes to uphold the condition it declares Gov’t makes a choice to subsidize some activity but not others. 

Rosenburger v. U of Virginia (1995)

F—University refused to provide funds to a Christian student group that published a religious magazine. 

H—Unconstitutional 

R—Viewpoint-based restrictions are not proper when the university itself does not speak or subsidize transmittal of a message it favors but instead encourages it. If Gov’t uses public funds it can say what it wants, here, Gov’t allowed private speakers to say whatever they wanted. Christian publication was not Gov’t speech. 

TH—Whatever the court wants to do…(see Rust).

Legal Services Corp. v. Velazquez (2001)

F—Statute prohibited legal representation funded by LSC for any challenges to welfare laws. 

H—Unconstitutional

R—Where private speech is involved funding cannot be aimed at the suppression of ideas that are thought inimical to the Gov’t’s own interest. “We must be vigilant when congress imposes rules which insulate its own laws from legitimate judicial challenge.”

D—Scalia—indistinguishable from Rust. It neither prevents nor coerces anyone to change speech. 

5. Government pressures

a. It infringes on speech if the government pressures an individual to refrain from 1st amendment behavior. However the cases are mixed.

Bantam Books v. Sullivan (1963)

F—RI commission on youth morality identified “objectionable books” Commission wrote the sellers and told them to stop having the books available. Commission informed the booksellers that it recommended obscenity prosecutions and sent a police officer to follow up.

H—Such pressure is an unconstitutional prior restraint of speech. 

Meese v. Keene (1987)

F—Gov’t labeled Canadian environmental films as propaganda. The film producer was required to provide a list of all groups that requested the films. 
H—no violation of 1st amendment.

TH—Cases are inconsistent regarding government pressure that infringes speech. Bantam and Meese point in opposite directions.

Unprotected and Less protected Speech

We use “categorical approach”—defining the category of speech to identify its level of protection.
1. Incitement of illegal activity—supreme court has used 4 different approaches over the years to define incitement and protection of speech

a. Clear and present danger—this evolved from criticism of American involvement in WWI. This was the supreme courts first dive into the 1st amendment. These cases revolved around the espionage act of 1917 and sedition act of 1918. If speech constitutes a clear and present danger—it can be abridged. In all four cases during wartime convictions were upheld. 

Schank v. U.S. (1919)

F—WWI espionage act 1917—crime to obstruct recruiting. Schank circulated ant-draft leaflets that urged repeal of draft laws. 

H—1st amendment does not protect speech that is a clear and present danger of inciting illegal activity.

TH—Schank established the “clear and present danger” test.

Frohwerk v. U.S. (1919)

F—WWI espionage act of 1917. Frohwerk published pro German newspaper that spoke against the war and urged readers to “cease firing.”

H—1st amendment does not protect speech that is a clear and present danger of inciting illegal activity

TH—Frohwerk reaffirms Schank’s clear and present danger test. 

Debbs v. U.S. (1919)

F—Eugene v. Debbs, leader of American socialist party, gave pro-socialist speech to draftees and praised draft dodging. Convicted under espionage act 1917.

H--1st amendment does not protect speech that is a clear and present danger of inciting illegal activity

Abrams v. U.S. (1919)

F—pro-dash Russian pamphleteer circulated leaflet with pro-Bolshevik undertones encouraging American workers not to make ammunition. Convicted under espionage act 1918.

H--1st amendment does not protect speech that is a clear and present danger of inciting illegal activity

R—(Holmes Dissent)—Gov’t may prevent only present danger of immediate evil, or intent to bring it. Here no intent is proven. The ultimate good is reached by free trade in ideas. The best test of an ideas truth is the competition of the market. 

TH—Abrams is famous for Holmes “market place of Ideas” dissent, which suggests clear and present danger test requires genuine immediacy. 

b. Reasonableness—during the 1920’s and 30’s the court decided cases involving criminal syndicalism—laws making it a crime to overthrow Gov’t or industry by force. Court gave great deference to legislatures. 

Gitlow v. New York (1925)

F—In 1919 extremists of the socialist party formed the Radical Left-Wing section and called for revolution. Gitlow was convicted for criminal anarchy.

H—The state may ban advocating unlawful overthrow unless the ban is unreasonable. 

R—State may use its police power to punish speech, which threatens welfare/public peace. Such police power is limited only if arbitrary or unreasonable. (Dissent Holmes)—there is no present danger the government will be overthrown. 

TH—Gitlow deferred to the state legislature during the “red scare” era. This is the first case to apply the 1st amendment to state laws through the 14th amendment equal protection clause. This is the first case to move from clear and present danger to reasonableness standard.

c. Risk formula—During 1940’s and 50’s, during the McCarthy anti-communism crusade, the Supreme Court decided Dennis. Clear and present danger is defined. Risk formula re-formulates clear and present danger test. You view the gravity of incitement discounted by the improbability the speaker can pull it off to get the “risk.”

Dennis v. U.S. (1951)

F—the smith act made it illegal to advocate government overthrow by force. Dennis organized the communist party of the USA. They did not advocate immediate violence or revolution but just taught communism. 

H—The Gov’t may restrict incitement if the gravity of the harm, discounted by its improbability, justifies the restriction. 

R—This reasoning is Learned Hand’s—redefinition of clear and present danger—Dissent Douglas: The communist pathetic party is not a clear and present danger, they only taught from non-banned text—“they are miserable merchants of unwanted ideas who are no longer threatening. We cannot sacrifice free speech to punish non-dangerous ideas.”

TH—(1) Reformulates clear and present danger as per learned Hand—risk is gravity of incitement discounted by its improbability, (2) takes away the requirement of immanency established in Whitney. If there is no risk, let the crazies talk. 

d. Brandenburg test—in the mid 1960’s the court became more protective—this is the court’s most speech-protective incitement test—of free speech. To convict for incitement under Brandenburg must meet three requirements (1) imminent harm, (2) Likelihood of illegal action and (3) intent to cause imminent illegality. 

Brandenburg v. Ohio (1969)—Current state of the law

F—OH criminal syndicalism statute banned advocating violent terrorism for industrial or political reform. Brandenburg spoke at a KKK rally with 12 guys and their hoods. Called for “revengance” against the Gov’t for not maintaining white supremacy. 

H—The Gov’t cannot criminalize advocating violence unless it is 91) intended to incite, (2) imminent illegality, and (3) is likely to produce illegality.

TH—(1) Brandenburg is current state of the law, (2) Brandenburg expressly overrules Whitney and doesn’t even mention clear and present danger.

Hess v. Indiana (1973)

F—Hess convicted of disorderly conduct—“we’ll take the F--ing street later” after cops had ended a street demonstration. 

H—Conviction overturned

R—There is no intent to create imminent disorder and therefore conviction failed the Brandenburg test. 

NAACP v. Claiborne (1982)

F—NAACP boycotted white business’ that discriminated. NAACP officer in a speech threatened potential patrons “we’re going to break your damn neck.”

H—Conviction overturned

R—The emotional rhetoric did not exceed Brandenburg.

2. Fighting Words, hostile audience, and Racist speech

a. Fighting words—Speech that is directed to another and likely to provoke a violent response. UNPROTECTED BY 1ST AMENDMENT.
Chaplinsky v. New Hampshire (1942)

F—NH law bans taunts. NH courts interpret this to mean face-to-face words that will cause violence by hearers. Chaplinsky a JW, who caused an incident by calling a Marshall a “Goddamned racketeer!” and “a damned fascist!” 

H—the 1st amendment does not protect “fighting words” that cause IIED or incite retaliation. 

R—Right to free speech is not absolute. Fighting words which tend to incite immediate breach of the peace are exceptions to 1st amendment protection. This statute is constitutional because the court applies it narrowly only to face-to-face utterance of classical fighting words. 

TH—Chaplinsky 1st articulated the fighting words doctrine.

Chaplinsky recognizes two situations where speech constitutes fighting words:

1. Likely to cause a violent response and

2. Likely to inflict immediate emotional harm.

Supreme Court has never overturned Chaplinsky, however, Court has never upheld a fighting words conviction post Chaplinsky. Hasn’t been used for 63 years.

In every fighting words case the court has reversed convictions by using three techniques:

1. Narrowed the scope of fighting words doctrine

a. Must be speech directed at another person—face-to-face speech

b. Must be likely to produce a violent response.
Street v. New York (1969)

F—individual burned the American flag after learning that James Meredith was shot and said “we don’t need no damn flag.”

H—conviction reversed

R—there is a “small class of fighting words” likely to provoke the average person to retaliate and breach the peace. 

Cohen v. California (1971)

F—“F-the draft” on jacket

H—conviction reversed

R—Fighting words speech must be one-on-one—directed to a specific person

2. Court frequently finds laws against fighting words vague or overbroad

Gooding v. Wilson (1972)--overbroad

F—GA law prohibits abusive language tending to breach the peace. At anti-war protest, Wilson said to two cops breaking up the demonstration “white son of a bitch! I’ll kill you!” Lower court held for Wilson, GA appeals. 

H—A state cannot prohibit abusive language tending to breach the peace 

R—The law is unconstitutionally overbroad. 

TH—States cannot criminalize angry/abusive/vulgar speech unless it is likely to provoke imminent retaliation. 

3. Court has found laws to be unconstitutional content-based speech restrictions. (Hate speech based on race or gender). 

RAV v. St Paul (1992)

F—St Paul had a hate crimes statute that prohibited using a symbol of hate (burning cross or swastika), which would arouse anger/alarm based on race, color, creed, religion, or gender. RAV burned a cross in a black families yard. 

H—Gov’t may not ban hate speech based on its hostility or favoritism towards the message. 

R—even low-value speech like fighting words do not justify content-based discrimination. Our cases find low-value speech (obscenity, defamation, fighting words) can be regulated—but are not totally unprotected by the 1st amendment. The statute allows fighting words to be used by those in favor of racial tolerance but does not allow racists to use similar words [a blow to bigoted tolerance advocates everywhere].

TH—A law that prohibits fighting words in general would be constitutional, one that proscribes them when directed only at Gov’t viewpoints (race, color, gender, etc.) is not constitutional because it is too specific. 

TH2—Gov’t may not ban specifically hate speech. 

Scalia mentions three distinctions that do justify Gov’t viewpoint-based distinctions:

1. The most offensive obscenity/threats against the President

2. 2ndary effects

3. Content discrimination where there is no possibility suppression of ideas is occurring. (Ban porno only with blue-eyed actresses). 

Virginia v. Black (2003)

F—VA law bans cross burning “with intent to intimidate” and treats any cross burning as prima facie evidence of intent to intimidate. Black led a KKK rally and burned 25ft cross on his own property. Elliot and O’Mara burned a cross in their black neighbor’s yard to get back at complaints about them shooting guns. 

H—VA law unconstitutional on its face

R—VA has the right to prohibit not all intimidating messages—just the most patently offensive ones. In RAV the court held that the state may choose to prohibit only that obscenity which is most patently offensive, however, cross burning itself cannot be interpreted to constitute intent to intimidate, thus while Gov’t may regulate cross burning as a particular obscene form of intimidation, it must show independent intent. 

b. Hostile Audience—when the Gov’t may punish the speaker for speech that provokes a hostile audience reaction.

Terminiello v. Chicago (1949)

F—Terminiello was convicted of disturbing the peace because he attacked his opponents in a speech as “snakes, slimy scum and bedbugs.” Disturbances broke out. 

H—conviction overturned

R—A function of free speech under our system is to invite dispute. Freedom of speech may only be censored if it is likely to produce a clear and present danger of substantive evil far beyond public inconvenience, unrest, or annoyance. 

Feiner v. New York (1951)—Here the court uses clear and present danger test to uphold Feiner’s conviction, however, the case is famous for Black’s dissent, which has since carried the day.
F—Feiner made a political speech in Syracuse during which he dissed Truman, the Mayor, the American Legion, and urged Blacks to rise up against whites. Shoving and restlessness followed. Police arrived, feared a riot, and twice asked Feiner to stop. Feiner refused and was arrested for disorderly conduct. 

H—Conviction upheld. 

R—when a speaker incites an audience to imminent riot, his speech may be stopped. Police may prevent imminent breach of the peace. 

Black Dissent—Before interfering with lawful public speech the police must use all reasonable efforts to protect the speaker and his rights to speak. 

TH—Black’s view has carried the day. Police must use crowd control first, and only if crowd control fails may they control the speaker. 

Cox v. Louisiana (1965)

F—Speaker objected to segregation of lunch counters and urged a sit-in, and was arrested. 

H—Conviction overturned

R—Police should have first attempted to control the crowd. An officer testified they “could have handled the crowd.” 

Gregory v. Chicago (1969)

F—Civil rights demonstrators arrested when an angry mob threatened and threw rocks at them.

H—convictions overturned

R—Police must make all reasonable effort to protect the demonstrators, and if they cannot must request the demonstration be stopped. 

c. Racist Speech

Skokie, IL. (1978)

F—American Nazi Party petitioned to march in Skokie—where holocaust survivors lived. Skokie tried to stop the march because of community threats. 7th circuit held the Nazis had a right to speak and declared Skokie’s obstruction unconstitutional. Supreme Court refused to issue a stay. 

Beauharnais v. Illinois (1952)

F—IL code prohibits portraying depravity, criminality, unchastity, or lack or virtue of a class of citizens of any race/religion/color. A white supremacist, president of a segregation group, distributed anti-black leaflets that associated rape/robbery/guns/marijuana with the black race

H—Gov’t may criminalize group libel.

R—Gov’t may punish racist group libel if such punishment is rationally related to preserving the peace. DISSENT—Black—the majority degrades the 1st amendment to the rational basis level. 

TH—While this 1952 case establishes a right to regulate hate speech and has never been overruled, later cases signal the court’s retreat. RAV suggests hate speech enjoys some constitutional protection. Today, Beauharnais would be void for vagueness and Overbreadth.

Wisconsin v. Mitchell (1993)—enhanced penalties are constitutional if it can be proven the victim was chosen because of race. The unanimous court justified singling out enhanced punishment for hate crimes because they inflict greater individual and social harm. (e.g. distinct emotional harm on victims and incite community unrest.)

3. Sexually Oriented Speech—Obscenity and child porn are UNPROTECTED, profane and indecent speech is protected, except that limits are allowed in schools and over broadcast media. 
a. Obscenity
Roth v. U.S (1957)

F—federal law prohibited obscene mailings. Roth was a porno book seller who mailed a porn book and ad. 

H—Gov’t may ban mailing of obscene materials

R—Obscenity is not protected by the 1st amendment. The 1st amendment’s drafters did not intend protection for obscenity since most states punished obscenity when the 1st amendment was written. 

TH- (1) Roth is the 1st time the Supreme Court addressed constitutionality of obscenity, (2) Court rejects Hicklin standard defining obscenity as that which would raise prurient desires in the most susceptible. (3) Roth set the obscenity standard, as the effect material would have on the average person holding contemporary community standards. (4) Historic case—obscenity has no social value and therefore deserves no 1st amendment protection. 

Paris Adult Theatre v. Slaton (1973)

F—GA law bans obscene movies. Slaton filed civil complaint against porno theatre. 

H—States may restrict commercial obscenity to maintain order and morality. 

R—Obscenity is unprotected by 1st amendment. Secondary effects are legitimate reasons to regulate obscenity—quality of life, public safety, public decency.

TH—States can ban obscenity based on secondary effects—a new idea in 1973 that changed obscenity law significantly.

Miller v. California (1973)

F—CA law bans distributing obscenity. Miller mailed unsolicited porn ads. 

H—Gov’t may regulate obscene matter. 

R—Obscenity is defined as: (1) depicts or describes sexual conduct, (2) is defined specifically by state law, (3) has prurient appeal to the average person applying contemporary community standards, (4) portrays sex in a patently offensive way, and (5) no serious literary/artistic/political/scientific value. 

TH—Miller gives modern definition of obscenity. Community standards are not national, but are local and can change depending on the locality. 

Jenkins v. Georgia (1974)

There are limits to what a state may label patently offensive. GA labeled “obscene.” Nudity alone is not enough to make obscene under the Miller standard. 

Justifications that Obscenity is unprotected:

1. A community should be able to determine its moral environment—morality

2. Causal connection between obscenity and anti-social behavior.
Mackinnon—Dworkin (fema-nazi’s) American Booksellers v. Hudnut (1985)

F—Ordinance to ban porno where women are portrayed in a submissive matter impedes equality and denies equal protection to women, (14th amendment trumps 1st). 7th Easterbrook destroyed the ordinance—it is not only content-based but it is viewpoint-based. 

3. Obscenity is not speech (it is a sex aid).

b. Child Pornography
New York v. Ferber (1982)

F—NY criminalized sexual performing by kids under 16. 

H—State may regulate child porn

R—State has a compelling interest to protect minors. Child porn is unprotected by the 1st amendment. Child porn may be regulated and is defined as: (1) visual depiction, (2) specific described sexual conduct, (3) by kids under a certain age, and (4) is a knowing violation—has to be on purpose. 

TH—Child porn is unprotected whether obscene or not

Ashcroft v. The Free Speech Coalition (2002)

F—CPPA (child porno prevention act) of 1996 extends prohibition against porno to depictions made without using real children (virtual porn). Gov’t purposes where to (1) virtual porn wets the appetite of pedophiles, (2) a need to eliminate the child porn market, and (3) when virtual porn gets too good it will make prosecutions difficult to protect real children.

H—CPPA is overbroad

R—Ferber was about child abuse, here no children are used in virtual porn production, while state has a compelling interest to protect children, the statute is overbroad. 

c. Low Value Sex Speech

i. Zoning

Young v. American Mini Theatres (1976)

F—Detroit zoning to disburse porno theatres—cannot locate 1000 ft from each other or 500 ft from homes.

H—Gov’t may zone porn theatres

R—Ordinance is content-based—applies only to porn films—however, porn enjoys limited protection. Society’s interest to protect porn is lesser than social/political speech. “Few would march their sons to war to reserve their right to view pornography.”

TH—(1) Porn is a low-valued expression, (2) Gov’t may zone porn theatres. 

Renton v. Playtime Theatres 

F—Court relied on Young to uphold zoning ordinance that excluded porn theatres 1000ft from homes/church/park/school—even thought this excluded 95% of the city and the other 5% were occupied by a horse track, an oil tank farm, sewage plant, and shopping center. 

R—(1) zoning was not to suppress speech, (2) zoning was to address 2ndary effects. This was a TPM restriction—intermediate scrutiny.

City of Los Angeles v. Alameda Books, Inc. (2002)

F—L.A. ordinance prohibits 2 adult businesses from locating in the same building and had to be 1000ft from any other adult business or 500ft from any church/school/park. Purpose was to reduce crime based on a 1977 study, which showed correlations between high rates of crime and a high concentration of adult businesses. 

H—Ordinance was upheld

R—This is a content-based law (ends the Rehnquist fiction). Standard is IS because porn is low-valued speech. The 1977 data was sufficient to justify zoning per O’Connor, “a municipality may rely on any evidence that is reasonably believed to be relevant for demonstrating a connection between speech and a substantial Gov’t interest.” Souter dissents—study offers no factual basis to justify the law. Kennedy concurs with O’Connor—but says better evidence is needed. 

TH—Gov’t goal becomes important. Is it to reduce speech (cannot do this) or to reduce harmful secondary effects (acceptable)? The court defined content neutrality not by the law’s terms, but by the Gov’t’s purpose. Young was content-based; Renton was content-neutral because they were going after secondary effects, and here it is content-based—though it meets IS and is addressing secondary effects. 

ii. Nude Dancing—low value speech

Barnes v. Glenn Theatre (1991)

F—Kitty Kat Lounge has nude dancing. Indiana law requires pasties and G-strings.

H—Law was upheld

R—Nude dancing is low-valued speech, IS applies. Gov’t had appropriate interest in protecting social order and morality. The plurality sought to apply the O’Brien analysis for regulating symbolic speech. O’Brien analysis: (1) is it within the Gov’t power to regulate, (2) does it further a substantial—important Gov’t interest, (3) is the Gov’t interest unrelated to expression, and (4) is the incidental restriction on 1st amendment no greater than necessary. 

TH—The plurality applies the O’Brien analysis for regulating symbolic speech. 

City of Erie v. Pap’s A.M. (2000)

F—Erie PA banned public nudity claiming it promoted secondary effects—prostitution, sexually transmitted diseases, crime, etc. 

H—Gov’t may ban nude dancing if (1) it is to prevent secondary effects and not content and (2) ban is rationally related to legitimate state interests. 

R—If Gov’t regulates porn content it must pass IS, but if purpose is unrelated to expression and is only to address secondary effects, it must only pass “less stringent” standard. (rational basis). Erie’s law is content-neutral because its legislative history shows its purpose is to combat secondary effects, and not restrict nude dancing. Stevens’s dissent—secondary effects previously justified only zoning. Today secondary effects are used to justify a total ban—which is censorship. 

TH—Nude dancing is low-valued speech. Regulating its content must pass IS. When the purpose of the law is to only address secondary effects it need only pass RB.

d. Government techniques for controlling obscenity and child porn
Stanley v. Georgia (1969)

F—GA law forbids possession of obscene stuff. Stanley’s home was raided on allegation he was a “bookie.” Porn films were found in a dresser and he was convicted for possessing obscenity.

H—State cannot ban private possession of obscenity. 

R—Private possession of obscenity in ones’ home is protected. Prosecution threatens the fundamental right to privacy.

TH—Possessing obscenity in the home is not a crime. Stanley must be read narrowly because the court was very concerned with sanctity of the home. 

Osborne v. Ohio (1990)

F—Osborne was convicted for private possession of child porn—four photos of nude boys in sexual positions. 

H—Gov’t may punish private possession of child porn.

R—There is virtually no value in child porn. OH had a compelling interest to protect the victims of child porn. OH’s goal was to destroy the market for child porn by decreasing production and therefore decreasing demand. 

TH—Compelling state interest in stopping child porn. Gov’t may ban possession and viewing of child porn. 

e. Profanity and indecent speech—profanity and indecent speech are different from obscenity and are therefore protected. Two exceptions are:
i. Schools

ii. Broadcast media
Cohen v. California (1971)

F—“F—the draft,” on Cohen’s jacket. Cohen spoke to no one, no one objected. Cohen was arrested for disturbing the peace. 

H—State cannot prohibit public display of profanity.

R—Gov’t may only restrict obscenity, fighting words, incitement to violence, and speech forced on unwilling viewers. Harlan—“one man’s vulgarity is another man’s lyric.” 

TH—This profane speech was content-based speech, therefore SS. Public discussion must tolerate offensive utterances.

FCC v. Pacifica (1978) Broadcast media

F—Radio station broadcast George Carlin’s “filthy words” monologue on a radio show about attitudes toward language, at 2pm, with a warning. FCC reprimanded Pacifica—no sanctions. 

H—Gov’t may restrict TV/radio broadcast of profanity

R—Speech is less protected when transmitted over broadcast media because it confronts citizens in the privacy of their own home. Privacy of the home outweighs the intruder’s 1st amendment rights. 

TH—People must be able to control what enters their home. Cohen’s speech is permitted because it was in the public sector and it did not invade the home.

Sable Communications v. FCC (1989) telephone

F—Communications act of 1934 bars interstate phone messages that are obscene or indecent. Sable offers dial-a-porn and protects kids by (1) requiring credit card, (2) access code, and (3) scrabbling. 

H—Law was overturned. 

R—Gov’t may regulate dial-a-porn, but only if (1) compelling Gov’t interest and (2) least restrictive means. The law fails because it is not narrowly tailored. The dial-up medium means there is no captive audience of unwilling listeners. 

TH—The protection of “indecent” speech depends on the medium employed. In Sable, while the Gov’t has a compelling interest to protect children, the law that bans all Sable’s messages is not narrowly tailored. 

The issue and analysis is does government ban or burden speech? For example in Pacifica Gov’t did not ban Carlin’s “filthy words”—it burdened his speech by time channeling. All this pertains inherently to content—based speech. Therefore the analysis is (1) is it content—based? All these cases do burden/ban speech, SS applies. (2) Is there a compelling government interest? Usually yes—to protect children. (3) Is the restriction narrowly tailored? That is, are there less restrictive alternatives to accomplish the government’s goal? This is usually where these restrictions fail (sable was not narrowly tailored). 

iii. Internet
Ashcroft v. ACLU (2004)

F—COPA (child online protection act) established penalties of $50,000/six months for Internet porn that is “harmful to minors.” Conviction could be avoided if there is protection for minors such as credit card verification. Law is an effort to get at those who post porn on the net. However, 40% of posters are overseas and U.S. law cannot touch them. Issue is was COPA constitutional?

H—COPA is unconstitutional

R—COPA is a content-based regulation. SS therefore applies. Gov’t has a compelling interest in protecting children from porn. However, COPA is not narrowly tailored. Congress’s own blue-ribbon commission said unambiguously that filters are more effective. If you ban posting porn then adults cannot access it. COPA fails because it is not narrowly tailored.  

BREYER DISSENT—(1) Filtering is faulty. (2) Filtering software costs money. (3) Filtering depends on parents. Breyer feels Gov’t is justified in this regulation. Kennedy majority wins 5-4. 

TH—Again a burden on porn fails because it is not narrowly tailored—there are less restrictive alternatives to accomplish Gov’t’s goal. 

Reno v. ACLU (1997)

F—Telecom act 1996 had a CDA (communications decency act) attached that criminalized transmitting obscene messages over the Internet to recipients under 18. 

H—Unconstitutionally overbroad. 

R—Gov’t may regulate Internet to protect children from indecency—but only by the least restrictive method. CDA is content-based. While the Gov’t interest in protecting children, it is not narrowly tailored. CDA’s severe criminal sanctions will chill speakers. To protect children the Gov’t may not reduce adults to only what is fit for children. 

TH—analysis for the Internet is the same as telephone porn. This case is significant for the first application of 1st amendment law to the Internet. 

iv. Cable TV

U.S. v. Playboy (2000) cable TV

F—1996 telecom act addressed “signal bleed” by requiring cable broadcasters to either (1) fully scramble their signal, or (2) time—channel sex programs. Playboy challenged the law as unconstitutional because there was a less restrictive means available—stopping transmission only to subscribers who requested it. 

H—Gov’t may regulate cable TV to protect children—but must prove its method is least restrictive.

R—Here Gov’t has the burden to prove a less restrictive alternative—if one exists—is ineffective. Same analysis as before. The regulation is content-based. Government interest is compelling—protecting children. However, the Gov’t act is not narrowly tailored. “We cannot be influenced by a perception that sex oriented speech is not very important.”

TH—Content-based Strict scrutiny analysis applies to all media except to broadcast. Radio and TV are held to a somewhat lower scrutiny because they intrude into the home and require no affirmative steps. 

4. Commercial Speech—was unprotected until 1975 when Supreme Court decided Bigalow v. Virginia. Virginia Board of Pharmacy made it even clearer that commercial speech is protected. 

a. Is it protected—yes 

Virginia State Board of Pharmacy v. Consumer Council (1976)

F—VA found it unethical for pharmacists to advertise drug prices. Purpose was to protect the patient-pharmacist relationship, so consumers would not shop only on price. Result was a variation in drug prices up to 650%. Consumer Council challenged advertising ban as violating 1st amendment’s right to commercial speech.

H—Commercial speech is protected by the 1st amendment

R—Speech does not lose its protection just because money is spent on it. Consumers have a keen interest in receiving commercial information and society generally has a public interest in a free flow of commercial information. 

TH—(1) purely commercial speech is protected by the 1st amendment, (2) the hearer of speech has a right to receive information.

Central Hudson Test (1980)

A four-part test to determine when government may regulate commercial speech. This is IS. (1) illegal activity—false—or deceptive, (2) substantial government interest, (3) regulation must directly advance government interest, and (4) must not be more extensive than necessary. 

b. What is commercial speech

Bolger v. Youngs Drug Products (1983)

F—Federal statute prohibits mailing ads for contraceptives. Youngs mailed unsolicited pamphlets advertising rubbers, recommending contraception. 

H—Government may regulate commercial speech.

R—Commercial speech is a communication which either does no more than propose a commercial transaction, or is (1) an advertisement that (2) references specific products and (3) is mailed for economic motivations. 

TH—This case defines commercial speech. 

c. The test for when Government may regulate commercial speech

Central Hudson Gas v. New York (1980)

F—During energy crisis public service commission forbade advertising that “promotes the use of electricity.” After the crisis NY continued the ban. 

H—Gov’t ban is unconstitutional

R—Non deceptive/non-illegal ads may be regulated per the following four-part test. (1) ad must be lawful activity and not be misleading, (2) Must be a substantial Gov’t interest, (3) the regulation must directly advance the substantial interest, and (4) the regulation must not be more extensive than necessary. In this case the ban is not narrowly tailored—reaching all promotional advertising—and thus the regulation is more extensive than necessary. 

TH—Central Hudson remains the standard test defining when Gov’t may regulate commercial speech and TH2—Central Hudson is essentially IS, with an extra prong that if ads promote illegal activity or are false/misleading, then Gov’t may restrict or ban. 

d. Advertising illegal activities—advertising illegalities is not protected. In Pittsburg Press Co. 1973, a newspaper violated city ordinance by placing help ads under columns for “mail only” and “female interest.” Employment discrimination was illegal; therefore advertising the illegal activity is not protected by the 1st amendment.

e. False/deceptive advertising—unprotected—only truthful commercial speech is protected. Central Hudson stipulates that Government may regulate false or deceptive speech. 

f. Advertising that risks deception—unprotected

Freidman v. Rogers (1979)

F—TX banned optometrist practicing under trade name. 

H—Gov’t may ban practicing under trade names.

R—Trade names are just commercial speech, and there is high possibility for deception. 

TH—Gov’t may ban trade names because of inherent risk of deception. 

Ohralik v. Ohio State Bar (1978)

F—Ambulance chasing lawyer solicited car accident victim in her hospital room. 

H—Court condoned punishment for lawyer—no first amendment protection

R—Such face-to-face solicitation inherently risks deception and pressure—and is thus not protected. 

In re Primus (1978)

F—SC told welfare women that to continue receiving medical care they had to be sterilized. An ACLU attorney solicited them for free representation. SC disciplined him for impermissible solicitation. 

H—Lawyer’s speech was protected by 1st amendment

R—Court distinguished Ohralik because ACLU lawyer in Primus did not seek to profit directly, lessening the likelihood of deception. 

Florida Bar v. Went for it (1995)

F—FL law prevented lawyers from direct-mail soliciting wrongful death/PI clients for 30 days after accident. 

H—Court upheld prohibition

R—Prohibition necessary for reputation for legal profession 

Edenfield v. Fane (1993)

Gov’t may not prohibit accountants from personal solicitation for profit. Accountants pose none of the same dangers as lawyers—distinguishing Ohralik.

g. Regulating commercial speech for other goals—court has generally rejected state laws that limit commercial speech based on the belief that people are better off with less information. The primary exception to this is gambling advertisements—where the court allows restrictions of commercial speech to achieve the goal of decreasing gambling. 

Linmark associates v. Willingboro (1977)

F—Willingboro prohibited for sale signs to prevent “white flight.” Linmark associates—realtors—challenged that commercial speech deserved 1st amendment protection.

H—Gov’t cannot restrict commercial speech unless false or misleading

R—Societies interest in the free flow of information is no less here than for drug sales. Virginia pharmacy is good law. The 1st amendment requires Gov’t to let people to obtain full information to make informed decisions. 

TH—Cannot ban for sale signs—can restrict commercial speech only if false or misleading. 

44 Liquor Mart v. Rhode Island (1996)

F—RI banned advertising liquor prices—for purpose of promoting temperance. 

H—Ban is unconstitutional

R—Gov’t may regulate truthful, non-misleading commercial speech only if the regulation directly furthers legitimate state interests. Here the state interest of decreasing drinking is legitimate, however, this law does not directly advance those interests. The 1st amendment is skeptical of laws that keep people from receiving accurate information. Court finds (1) there is substantial interest (2) this law does not directly advance it, (3) this law is not narrowly tailored—is more extensive than necessary. Thomas—concurrence—for government to manipulate choices by restricting information is per se illegal. 

TH—Central Hudson remains the proper test for when Gov’t may regulate commercial speech.

Rueben v. Coors (1995)

F—Federal law prohibited beer label from listing alcohol content to prevent “strength wars.” 

H—Federal law unconstitutional

R—Gov’t does have a substantial interest in protecting health and safety of citizens. However, the law is more extensive than necessary. Court listed several less intrusive alternatives.  

Posadas v. Tourism Co. (1986)

F—Puerto Rico prohibited casino gambling advertising. 

H—Law upheld

R—Decreasing gambling is a substantial Gov’t interest. Further, this law is narrowly tailored to achieve that goal and does directly advance it. 

Edge Broadcasting v. U.S. (1993)

F—Federal law prohibited lottery ads by radio stations in states without a lottery. Station in southern VA (no lottery) wanted to broadcast NC lottery ads. 92% of stations audience was in NC.

H—Prohibition law upheld

R—Again court upholds Gov’t substantial interest to discourage gambling by limiting ads for it. 

Greater New Orleans Broadcasting v. U.S. (1999)—an exception to the gambling exception

F—Federal law prohibited casino advertising.

H—Supreme Court invalidated the law

R—Court invoked Central Hudson Test. Federal law permitted many exceptions to the casino advertising ban—such as allowing advertising by Indian reservations and state run lotteries. This meant the law was not narrowly tailored. 

Lorillard Tobacco v. Reilly (2001)

F—MA law prohibited tobacco advertising within 1000 feet of any public playground, public park, elementary schools or secondary schools. Goal was to limit underage smoking. 

H—Law is unconstitutional.

R—Court applied Hudson analysis. (1) Substantial Gov’t interest? —Yes. Protecting kids from smoking. (2) Directly advance the interest? —Yes. (3) No more extensive than necessary (narrowly tailored)? NO. Law is more extensive than required because it prevents advertising in 87-91% of Boston, Worchester, and Springfield—Just a bit extensive. 

h. Advertising by lawyers—Government cannot restrict lawyer ads (Bates v. State bar of Arizona 1997). Since Bates, the Supreme Court has consistently ruled that truthful, non-deceptive ads by lawyers are protected by the 1st amendment. 

5. Reputation, privacy, publicity and the 1st amendment

a. Defamation

i. Public official—if plaintiff is a public official or candidate for office, in a suit for defamation, he may recover only by proving:

1. False statements

2. Actual malice (defendant knew statement was false or acted with reckless disregard for the truth), and

3. Clear and convincing evidence. 

New York Times v. Sullivan (1964)

F—During civil rights movement, black clergy ran a full-page ad in NYTimes criticizing Montgomery’s police chief. Accusations included intimidation, bombing MLK’s house, etc. Some statements were false and misleading. Sullivan sued for libel and won $500,000.00.

H—Judgment vacated.

R—If a tort law allows public officials to recover for defamation, it must require that they prove (1) actual malice, (2) False statements, by (3) clear and convincing evidence. Anything less would allow Gov’t to chill criticism of its officials. The 1st amendment has never depended on speech’s truth, popularity, or social utility to be protected. In this case, actual malice is not proven. 

TH—Three-part test is established that public officials must meet to sue for defamation. 

Who is a public official? –In Rosenblatt 1966, a public official is one who has substantial responsibility or control over the conduct of government affairs. 

Does labeling a statement “opinion” avoid the Sullivan analysis? –In Milkovich v. Loraine Journal Co. 1990, the court ruled that labeling a statement an “opinion” does not necessarily avoid liability. An opinion on a matter of public concern that does not contain a provable false fact gets constitutional protection. 

Actual malice confers that the defendant knew the statement was false; or acted with reckless disregard for the truth. In Masson v. New Yorker 1991, statements attributed to Dr. Masson were placed in quotes. However, none of the quotes were actual statements made during 40 hours of interviews. The court says quotation marks only imply a “accurate representation” and not necessarily a verbatim transcription. There has to be proof that the statements substantially changed the meaning of what was said. 

ii. Public figure—same rules apply in defamation suits as for public officials. Gertz draws the distinction between public and private figures.
Gertz v. Welch (1974)

F—Cop shot a kid, convicted of murder. Kid’s family hired Gertz—a bar activist—for the civil suit. Welch edited the right wing paper “American Opinion,” and accused Gertz of a Leninist frame-up, called Gertz a communist and implied he had a criminal record. Gertz sued for defamation. 

H—Suit upheld

R—States may enact defamation laws allowing non-public plaintiffs to recover. (1) Compensatory damages—must only prove false statements. (2) Presumed—or punitive damages—must prove malice. (Knowing falsity or reckless disregard for truth). Gertz is not a public figure. Public figures and officials get less protection because they have access to media and voluntarily thrust themselves into the public.

TH—NYTimes does not apply to non-public plaintiffs. 

iii. Private Figure, public matter—public has a legitimate interest in the matter. Therefore it is more important that the information gets out to the public, and necessary to prevent chilling of such speech by defamation law. Private figure/public matter can get (1) compensatory damages—must prove fault, (2) punitive/presumed damages—must prove malice (knowing falsity or reckless disregard). 

Dun and Bradstreet Inc. v. Greenmoss (1985)

F—Dun and Bradstreet reports credit and financial info on businesses. It wrongly reported Greenmoss had filed bankruptcy. Greenmoss sued for defamation, recovering $50K in presumed compensatory and $300K in punitive. 

H—For a private figure, non-public matter defamation law may allow recovery of presumed/punitive damages without showing malice. 

R-Gertz does not apply because this issue was not one of public concern. Credit reports are not a public matter. 

TH—Private figure on public matter can get (1) compensatory damages by proving falsity and (2) presumed/punitive by proving malice. However, Gertz is limited to matters of “public concern.” For a private figure on a private matter may get compensatory and punitive by only showing fault—no need to prove malice to get presumed/punitive damages. 

iv. Private figure, non-public concern—In this category presumed and punitive damages do not require proving malice.

v. Defamation standard summary
1. Public official or candidate? —Must prove the NYTimes v. Sullivan standard. 

a. Clear and convincing evidence, 

b. False statement, and 

c. Malice

i. Knowing falsity, or 

ii. Reckless disregard for the truth. 

2. Public figure—public figures can be 

a. General or 

b. Limited. 

i. General—public figure for all purposes (e.g. Oprah, Clinton) 

ii. Limited—a public figure that has not thrust themselves into the limelight (e.g. Michael Jackson’s mother)

c. Rules for public figure are the same as the rules for public official.
3. Private figure

a. Matter of public concern

i. Compensatory damages

1. Fault—false statement and negligence.

2. Gertz

ii. Presumed/punitive damages

1. Must meet NYTimes standard—prove malice.

iii. Presumed compensatory damages—when we know an individual is injured but it is hard to quantify, we allow the jury to presume injury. Ex. The victim of a malicious statement does not lose work or money. It is hard to prove how he is hurt and by how much—this is presumed injury. 

b. Matter NOT of public concern

i. Must only prove fault—false statement and negligence. 

ii. Dunn & Bradstreet

b. IIED
Hustler v. Falwell (1988)

F—Hustler ran a liquor ad parody on famous peoples “first time.” The fake interview with Jerry Falwell said his first time was a drunken, incestuous rendezvous with his mother in an outhouse. Falwell sued for intentional infliction of emotional distress

H—a public figure/official cannot recover for IIED unless he proves (1) false statements of fact, (2) actual malice, and (3) by clear and convincing evidence. 

R—No actual malice was demonstrated. This was an immoderate parody, which could not reasonably be believed as true; to hold otherwise would subject political cartoonists and satires to penalty. 

TH—Hustler basically extends NYTimes from defamation suits to IIED.

c. Public disclosure of private facts—this section is a tension between personal privacy and the public interest in getting information. There is no 1st amendment liability for public disclosure of private facts if the information is lawfully obtained from public records and truthfully reported. 

Cox Broadcasting v. Cohn (1975)

F—GA prohibited publishing rape victim’s names. The Cohn’s daughter was raped and murdered. Cox broadcast the girl’s name. These were public judicial records opened for public inspection. It was broadcast on TV.

H—Gov’t cannot impose liability for truthfully publishing public records lawfully obtained. 

R—Gov’t cannot prohibit media from publishing public record’s content, for policy reasons. People rely on media to report news they themselves cannot investigate. Making such information available to the media but punishing it for printing would encourage self-censorship. 

TH—If public documents are released to the public no liability for reporting it.

Florida Star v. BJF (1989)

F—FL law makes it illegal to broadcast rape victim’s names. BJF was raped and reported it. The police left the report in the pressroom where a Florida star reporter copied it and published BJF’s name. BJF received rape threats and harassing calls—forced to move and seek therapy.

H—If a newspaper lawfully obtains truthful information about a matter of public importance, state law cannot punish its publication absent a state interest of the “highest order.”

R—For publishing truthful, lawfully obtained information liability can only apply for the strictest scrutiny—(1) narrowly tailored and (2) state interest of the highest order. 

TH—Florida Star reiterates the principal of Cox—no liability for lawfully obtained, truthfully reported public information. 

Bartnicki v. Vopper (2001)

F—A radio station broadcast an illegally obtained tape of a conversation between two school union officials—intimidating. “If they’re not going to move for 3%, we’re going to have to go to their homes and blow off their front porches, we’ll have to do some work on some of those guys.” The conversation was intercepted illegally and passed onto the radio station. Plaintiffs sued radio station.

H—Plaintiffs could not recover—law no good under IS. 

R—The conversation was truthful information, lawfully obtained, of public significance. Further, the criterion here is only IS—the law is content neutral because it does not matter what information was intercepted. In Cox and Florida Star, the statute was content-based and therefore strict scrutiny. Here the court balanced the privacy rights (threats) against the public interest (exposing the threats) and find that the public’s interest is greater than the privacy concerns of the plaintiffs.

6. Conduct that communicates

a. When is conduct communicative? —Spence test

i. An intent to convey a special message and

ii. Likelihood the message will be understood by its recipients. 

Spence v. Washington (1974)

F—kid taped a peace sign on the American flag after the Kent state shooting and was convicted of flag desecration. His act was protected by the 1st amendment because it was conduct that communicated. 

b. When may government regulate conduct that communicates

i. O’Brien Test—a test to evaluate the constitutional protection of conduct that communicates. 

U.S. v. O’Brien (1968)

F—Selective service act required 18 year olds to register for the draft and carry their draft cards with them. 1965 amendment made it illegal to destroy or mutilate the card. O’Brien burned his card in front of a crowd.

H—The Gov’t may regulate symbolic actions provided the following: 1. Regulation is within the power of government—not otherwise unconstitutional, 2. It furthers an important/substantial government interest, 3. It is not aimed at the message (suppression), and 4. Government’s incidental restriction on speech is no greater than necessary. 

R—O’Brien burning his draft card was symbolic speech (conduct), he intended a message and it was understood by the recipients. The O’Brien test is IS, for regulating conduct that communicates, therefore government has more reign to limit conduct than verbal speech. The court rejects O’Brien’s argument that the law was aimed to suppress his message.

TH—O’Brien is the current test for reviewing content-neutral laws that restrict symbolic speech. 

ii. Flag desecration—This is a main area where the supreme court has applied the O’Brien test
Texas v. Johnson (1989)

F—Texas law makes it a crime to desecrate revered objects. At an anti-republican rally, Johnson burned the flag while others chanted, “America, the red white and blue, we spit on you.” 

H—Gov’t may not ban flag burning as a means of expression

R—Johnson’s flag burning was expressive—therefore his political speech is protected under the “most exacting scrutiny.” TX gives two purposes. (1) Prevent breach of peace—is not justified because Johnson’s actions neither caused or threatened disturbance, (2) preserving the flag as a national symbol—specifically targets expression whose conduct is anti-American, therefore it is subject to the “most exacting scrutiny.” TX law fails strict scrutiny because the 1st amendment’s bedrock principle is that government cannot prohibit expression just because it disagrees with it.

TH—(1) O’Brien does not apply because here the TX is aimed at suppressing the message (O’Brien test criteria #3), and (2) Johnson’s conduct was expressive and therefore strictest scrutiny applies—TX law is unconstitutional.  

U.S. v. Eichman (1990)

TX v. Johnson caused great controversy. Congress passed the flag protection act of 1989 making it a crime to burn the flag. The Supreme Court struck the act as unconstitutional. 

iii. Money as political speech

1. Spending money is conduct—speech insofar as it conveys a message. The court draws a line between contributions and expenditures. The seminal case is Buckley v. Valeo.
Buckley v. Valeo (1976)

F—Campaign act of 1971 limited contributions ($1000) and spending. Its numerous goals were to (1) limit campaign spending, (2) limit candidates personal spending so rich candidates would not have an advantage, (3) disclosure of contributions, (4) public funding of presidential elections. Everybody sued challenging the act as burdening core 1st amendment speech—through paid mass media. 

H—Gov’t may limit campaign contributions but not spending

R—Contributions and spending are speech—not conduct. Therefore O’Brien does not apply. The standard to limit political speech is “exacting scrutiny.” Limits on contribution and coordinated spending are constitutional—Gov’t has a compelling interest to prevent the corruption fat cats may cause, and a strong interest in preventing the appearance of corruption. Also the contribution limit is narrowly tailored. However, spending limits fail strict scrutiny analysis. These limits are easily evaded and there is less danger of real or apparent corruption. Limits on personal spending are unjustified restraints—the 1st amendment allows people to advocate their own election tirelessly. Disclosure and public funding are upheld. 

TH—Contribution limits are legal. Spending limits are unconstitutional. Consequent to this decision much contribution and spending was taken over by PACs.
iv. Continuing distinction between contributions and spending

Nixon v. Shrink, Missouri PAC (2000)

F—MO limits campaign contributions for state office. Shrink is a PAC that challenged state law. 

H—State may limit campaign contributions at any amount that does not make them pointless. 

R—MO’s justification was already upheld in Buckley for federal campaigns. 

TH—Buckley applies campaign contribution limits to states. Nixon is also notable for the strong dissents condemning Buckley. 

McConnell v. FEC (2003)

F—BCR8 limited funneling money to national parties. The problem is “soft money.” A 1998 six-volume report concluded (1) fat cats do buy access and (2) soft money is a loophole causing the “meltdown of campaign finance laws. 

H—Limits on soft money are upheld.

R—(1) national parties—cannot solicit/receive/direct soft money, (2) coordinated spending = a contribution and is therefore limited, (3) issue ads are restricted by congress for 60 days before election, (4) corps and unions cannot use general revenue funds to campaign.

TH—Child porn yes, political speech—not in America SCALIA forever.

v. Corporate spending as protected speech

First National Bank of Boston v. Bellotti (1978)

F—MA criminal law banned banks and corps from spending to influence referendum votes involving individual’s tax issues. Corps challenged the law. MA had 2 purposes—(1) limit the corporate voice of wealthy and powerful and (2) to protect shareholders. 

H—Gov’t cannot ban corps from publicly advocating their opinions

R—The issue is whether the law breaches protected 1st amendment expression. It does. Here corp. speech is core speech because it discusses government affairs. We see no distinction between individuals and corporate speech. 

TH—no distinction between individuals and corporations—corporations have 1st amendment rights as well as individuals.

Austin v. Michigan State Chamber of Commerce (1990)

F—MI law prohibited corps from using their revenue to contribute to candidates. They could however, have a separate fund to solicit contributions and spend money from the separate fund. 

H—Court upheld restriction on corporate contributions and spending

R—The state is able to limit corporate speech so as to limit the distortions caused by corporate wealth. 

Scalia dissent—“attention all citizens, to assure the fairness of elections…your government has decided that the following shall be prohibited from speaking in support of any candidate…”

Federal Commission v. Beaumont (2003)

F—Since 1907 federal law has banned corporations from contributing to federal candidates. The purpose of this law was (1) to prevent corruption/appearance of corruption, (2) prevent shareholders, and (3) prevent circumvention of contribution limits. 

H—Applying this prohibition to non-profit advocacy corporations is OK with the 1st amendment. 

R—“The level of scrutiny we base on the importance of the Political activity at issue.” Contributions are not core first amendment activity. Expenditures are direct speech, which is core 1st amendment activity. This is why it is much tougher to regulate expenditures than contributions. The court applied IS—contribution limit passes muster if it is closely drawn to a “sufficiently, important interest.” 

Forum approach—what places are available for speech? 

The court identifies different types of government property, public forums, limited public forums (designated public forums), and non-public forums. No right to use private property for speech purposes. The court has treated some government property—authoritarian environments—as needing greater government control. These are military/prisons/schools.

1. Government Properties and Speech

a. Initial rejection and recognition of a right to use government property for speech—until 1939 the court treated government property the same as it treated private property. Government could regulate access just like a private landowner. 1939 two cases were decided that opened the door to using at least some government property for speech.  

Hague v. Committee for industrial Organization (1939)

F—Jersey City refused demonstrators a permit to use streets and parks—based only on opinion of city sheriff. CIO urged workers to unionize—its rallies were peaceful and legal. Safety director Hague, ordered police to bust up the union’s rally. 

H—Government must allow public places to be used for speech. 

R—Streets and parks are held in trust by the government for the use of the people. Government can regulate their access only to assure convenience and maintain order. 

TH—Hague established the modern rule—speakers have a constitutional right to speak in public spaces such as streets and parks. 

Schneider v. New Jersey (1939)

F—Many cities—LA, Milwaukee, and Irvington, N.J.—banned pamphleteering to prevent litter. Schneider was a JW arrested for distributing pamphlets. 

H--Gov’t may not ban pamphleteering on the theory it is responsible for litter. 

R—Gov’t may regulate pamphleteering to preserve public safety. Gov’t interest in clean streets is insufficient. Gov’t should ban littering instead. 

TH—the court has now made a transition from Gov’t controlling Gov’t property like a private landowner, to the view it may regulate public places only for safety and convenience—but cannot ban speech altogether on public places. 

b. What government property under what circumstance?

Perry Education Association v. Perry Local Educator’s association (1983)

F—School system permitted teacher’s union to use the interschool mail and teacher’s mailboxes. Rival union wanted the same access to school mail. 

H—School Bd. May deny internal mail system use to a rival union. 

R—Access to public property is set by the property’s character. (1) Public forum—property by tradition or fiat devoted to assembly and debate, such as streets and parks. Limiting speech in a public forum must pass SS—narrowly tailored to achieve a government compelling interest. Also TPM restrictions may be used in public forums if they are (i) content-neutral, (ii) serve significant government interest, (iii) narrowly tailored and (iv) leave ample alternate channels of communication; (2) limited public forums—public property government voluntarily opens for speech. As long as it remains open, limited forum can be regulated only the same as public forum; (3) non-public forum—Gov’t property the Gov’t can close to all speech activities. In a non-public forum government may restrict speech if speech is (i) reasonable and (ii) viewpoint-neutral. The school mail system is a non-public forum; therefore school board may limit it against rival union if reasonable and viewpoint-neutral. 

TH—This case did not create the classes but sums up the three government forums. INSERT TABLE

	A
	B
	C

	Traditional Public Forum
	Designated (limited) Public Forum
	Non-Public Forum

	1. Strict Scrutiny--content-based.
	Same rules as traditional public forum.
	Speech restriction must be 1. Reasonable and 2. Not viewpoint-based. 

	2. Intermediate Scrutiny--TPM*--1. Content neutral, 2. Narrowly tailored--but not "least restrictive", 3. Serve significant Gov't interest, and 4. Ample alternate channels.
	
	

	*TPM is regulating, but not banning, speech
	
	


c. Public forums

i. Content Neutrality—Regulation of speech in public forums must be content neutral. To regulate speech on viewpoint or subject matter must pass strict scrutiny.

Police Department of Chicago v. Mosley (1972)

F—Chicago prohibits picketing near schools—except labor picketing. Mosley picketed against racial quotas. 

H—In a public forum, government cannot exclude speech based on content, issue, or viewpoint. 

R—Analysis is under 14th amendment EPC intertwined with 1st amendment. This law is content-based. Under the 1st amendment and EPC, government cannot exclude some content or issues in public forums. Such speech may be regulated by TPM restrictions, but TPM limits must be content neutral. 

TH—In a public forum, government cannot admit some speakers but bar others based on content. Content-based law must pass strict scrutiny. 

Frisbee v. Schultz (1988)

Ordinance banned picketing in front of residences. Court found this content-neutral and narrowly tailored to protect one’s peace in their own home and held the law constitutional. O’Connor focused on the “captive audience.” Because this was content-neutral (though motivated by anti-abortion protestors picketing a doctor’s home), the regulation was allowed. 

Burson v. Freeman (1992)

Federal law bans campaigning within 100ft of a poll. While content-based, the court found that this passed strict scrutiny because of the compelling interest to protect voters. 

TH—Court finds one content-based regulation that passes strict scrutiny. 

ii. Time, Place, and Manner restrictions—TPM refers to government regulating speech in a public forum to minimize disruption while still protecting freedom of speech. 

Heffron v. International Society of Krishna (1981)

MN state fair regulation banned handing out pamphlets or soliciting funds except at booths. This was content-neutral—applied to all literature and all solicitations. There was an important interest—flow of pedestrian traffic. Krishna had alternate channels to communicate. Court found this was a reasonable TPM restriction that passed IS. 

Hill v. Colorado (2000)

F—CO restricted Pro-Lifers “sidewalk” counseling. It limited Pro-lifers 100ft from a clinic or 8ft from a woman “for the purpose of” passing a flyer, showing a sign, or talking to protest/educate/counsel. Pro-Life organization challenged as facially unconstitutional. 

H—CO abortion clinic law is a valid TPM restriction that is content neutral.

R—Stevens finds the law content-neutral. Content-neutral speech restrictions are valid if (1) they do not discriminate on message content, (2) have sufficient government interest, (3) are unrelated to suppressing speech. TPM restrictions are valid if (1) content neutral, (2) significant government interest, (3) narrowly tailored but not least restrictive and (4) ample alternate channels to communicate. 

DISSENT—Scalia—it doesn’t tale a genius to see this as content-based speech. 

                  Kennedy—also content-based because it restricts speech on certain topics. 

TH—The court is willing to lie that the anti-abortion restriction is content-neutral rather than being honest and passing it on strict scrutiny. 

Kovacs v. Cooper (1949)

Law restricted loud speakers on trucks. Court found this a reasonable TPM restriction. 

Grayned v. Rockford (1972)

City law prohibited noise or diversion, which disturbs school. Court found this to be a reasonable TPM restriction. 

U.S. v. Grace (1983)

A broad restriction limited speech on public sidewalks surrounding the supreme court building. Court held this unconstitutional—not a reasonable TPM restriction because a total ban was not necessary to prevent disruption of supreme court cases. 

Determining whether a restriction is a reasonable TPM depends entirely on its context. 

iii. Licensing—permit system—for use in public forums permits must (1) serve important purpose, (2) have a clear criteria leaving almost no discretion, and (3) have procedural safeguards (prompt determination and judicial review of denials).

Cox v. New Hampshire (1940)

Local law required a permit to hold a parade, and allowed the permit to be denied only if the area was already in use. Court upheld this.

Permit systems that leave significant discretion to the licensor are unconstitutional. 

iv. No requirement for use of the least restrictive alternative—restricting speech in the public forum must be narrowly tailored—but it need not use the least restrictive alternative. 

Ward v. Rock against racism (1989)

F—central park’s concert stage is close to apartments and the “sheep” meadow. Rock against racism had noisy concerts that caused complaints. NYC required performers to use only city amplifiers and sound technicians. Rock sued and claimed the regulation was more restrictive than necessary. 

H—TPM restrictions must be narrowly tailored—but need not be the “least restrictive.”

R—TPM restrictions are valid if they are (1) content-neutral, (2) significant government interest, (3) ample alternate channels to communicate and (4) narrowly tailored—need not be least restrictive. We have never applied SS to TPM restrictions. It is inappropriate. 

TH—Rock is important because it waters down the definition of narrowly tailored in TPM restrictions. For TPM—narrowly tailored does not mean least restrictive. But for other speech restraints, narrowly tailored continues to mean least restrictive. 

d. Designated (limited) Public forums—a limited/designated public forum is a place where government could close speech, but government voluntarily and affirmatively opens it to speech. The rules for public forum apply so long as the place remains open to public speech. For example, if public schools open their property for use by community groups, they cannot exclude religious groups.

Good News Club v. Milford Central School (2001) ***ask Bode***

F--Elementary school opened up its school for public use but excluded the Good News Club (religious group). 

H—Unconstitutional to exclude Good News Club.

R—This is a limited public forum. It is acceptable to allow government to restrict such for a to certain groups and topics—so long as the restriction is (1) reasonable and (2) viewpoint neutral. Here excluding the Good News Club was viewpoint-based and thus unconstitutional. While it is Ok to limit a forum to certain topics, government cannot restrict viewpoints. 

e. Non-public forum—are government property that government can close to all speech. It may so restrict speech as long as the regulation is (1) reasonable and (2) viewpoint neutral.

Addelry v. Florida (1966)

F—Demonstration against racism on jail grounds. Sheriff asked demonstrators to leave, ordered them to leave, threatened arrest, and then arrested them for trespass. 

H—Jail property is a non-public forum and government may punish trespass there.

R—the state may preserve its property for the intended purpose—just like private owners. 

TH—Jails are non-public forums. Security is paramount.

Geer v. Spock (1976)

F—Fort Dix bans partisan political speeches. Dr. Spock requested permission to speak and was denied. The army does invite other civilian speakers/clergy/musicians. Spock challenged. 

H—Military bases are non-public forums and government need not permit speech there. 

R—It is the business of Fort Dix to train soldiers and not provide a public forum. 

TH—Army bases are non-public

Lehman v. City of Shaker Heights (1974)

F—Ads on public buses accepted only “commercial” ads and rejected political ads. Candidate Lehman challenged. 

H—Public transportation is not a public forum. 

R—when government runs a commercial venture it may accept commercial ads but not political ones. Transportation ads are not public forum like parks and streets. Douglas concurs and cites the “captive audience.” 

TH—Non-public forum includes public utility or government run commercial venture. Subject matter regulation is more likely to be allowed if there is a captive audience. 

U.S. v. Kokinda (1990)

F—Post office prohibited solicitation on postal property. Fundraiser Kokinda wanted to solicit on an entrance path into the post office. Previously the post office did allow sidewalks to be used for speeches and picketing. 

H—Government may regulate speech on sidewalk outside its property

R—this sidewalk was built only to permit access and not public convenience. It is not a public forum. Therefore, restriction is valid if (1) reasonable and (2) viewpoint neutral. 

TH—some sidewalks are not public forums. 

International Society for Krishna v. Lee (1992)

F—NY port authority banned soliciting money or distributing pamphlets in airport terminal. Krishna’s did distribute religious books and solicited money. 

H—airports may ban solicitation

R—airports are not public forums. Our precedent establishes that a public forum is property that traditionally has, as its principle purpose is free exchange of ideas. The decision to create a public forum must be made “by intentionally opening a non-traditional forum for public discourse.” Airports are not traditionally public forums. O’Connor was the swing vote—concluded that banning pamphlets was not reasonable and therefore unconstitutional. 

TH—state owned airports—like private airports—are commercial establishments. In a non-public forum prohibiting soliciting is constitutional if (1) it is reasonable and (2) viewpoint neutral, however, airports must permit pamphlets. 

From these cases there is a strong presumption that government property is non-public. The characteristics of a public forum include (1) its principal purpose (streets???) (2) Government must take an affirmative step to create a public forum (not by inaction) and (3) that people can visit does not make a public forum (airport). 

Arkansas Educational Television Commission v. Forbes (1998)

F—AETV ran public TV stations. Limited candidate debate to major party candidates. Forbes was excluded because he had no following, and sued claiming the TV debate was a public forum. AETV claimed (10 not a public forum, (2) Forbes exclusion was due to a lack of support and (3) journalistic discretion.

H—Candidate debates on public TV are non-public forums. 

R—The public has not right of access to state owned TV. Broadcasters by statute must exercise discretion and select programs. Because public TV debates are non-public forums, exclusion is valid if (1) reasonable and (2) viewpoint neutral. This was reasonable journalistic discretion. 

TH—Public TV debate is a non-public forum. These forum decisions are made case by case and can seem inconsistent. 

Summary—Supreme Court has never articulated clear criteria for deciding the status of a forum. From recent cases virtually all government property is presumed to be a non-public forum. The court looks at the following factors (1) traditional availability of the place for speech. Streets and parks are the classic public forums; (2) whether speech is incompatible with the usual functioning if the place. Jails and prisons are not compatible with public demonstrations; (3) whether the primary purpose of the place is for speech. However, by these criteria no property would be a public forum except for speaker’s corner in Hyde Park. From recent cases there is a strong presumption to find government property a non-public forum. 

2. Private property and speech—there is no right to use private property owned by others for speech. 

Prune yard Shopping Center v. Robins (1980)

CA constitution established a right of access to shopping centers. Previously Hudgens (1976) expressly overruled Logan Valley and held the 1st amendment creates no right to use privately owned shopping centers for speech. The owner of Prune yard Shopping Center challenged the CA constitution as an infringement on his 1st amendment rights to not be associated with the speakers. U.S. Supreme Court held that CA had a constitutional right to mandate access to shopping centers for speech purposes. 

3. Speech in authoritarian environments—in authoritarian environments the court gives great deference to regulations against speech, citing a need to defer to authority, the court usually sides with Gov’t when it regulates expression in military, prisons, and schools.

a. Military—the court is extremely deferential to the military restricting constitutional rights.
Parker v. Levy (1972)

F—Uniform code of military justice restricts what soldiers may say and read. During Vietnam war, army physician Levy, mouthed off in a bar about the army’s racism—“no colored soldier should go to Vietnam, they should refuse.” Levy was court marshaled and sentenced to 3 years for hard labor. 

H—Uniform code speech restrictions are not overbroad.

R—soldiers have less 1st amendment freedoms than civilians. Military laws are different than civilian law—by necessity. The army is an authoritarian institution that relies on obedience. 

TH—Soldiers get less protection from 1st amendment. 

b. Prisons—general test—may restrict and punish prisoner speech if reasonably related to a legitimate penal interest

Thornburg v. Abbott (1989)

F—prison regulations allow the warden to bar magazines, “only if detrimental to security, order, discipline, or promote criminal activity.” Magazine article on prison medical malpractice was banned. 

H—wardens may ban magazines that may threaten security or discipline.

R—speech restrictions in prison are valid if (1) legitimate objective, (2) neutral and (3) rationally related. Prisoners do not lose all 1st amendment rights—but they are limited to serve security. 

c. Schools—courts defer to school officials over education and discipline decisions. 

Tinker v. De Moines (1969)

F—during Vietnam War, tinker wore a black armband and was suspended. School claimed suspension was necessary to prevent disruption. 

H—School cannot restrict expression unless it would materially interfere with school discipline. 

R—school never proved any reasonable belief that the armbands threatened disruption. Students have 1st amendment rights in school—those these are modified if necessary to preserve discipline. 

TH—(1) Tinker is an early case on school discipline. Recent cases are less permissive. (2) School officials need only show REASONABLE BELIEF OF DISRRUPTION to limit speech. (3) Tinker is considered pure speech while O’Brien was conduct—Bodensteiner.

Bethel School District v. Fraser (1986)

F—school had policy against obscene language. Fraser delivered a nominating speech to 14 year-olds—“he’s firm.” School suspended Frazer for three days. 

H—schools may sanction lewd speech. 

R—Tinker held schools could not ban political, passive, non-disruptive expression. Fraser is distinguished. Fraser’s speech was non-political, disruptive and non-passive speech. 

TH—more recent school speech cases tolerate student speech less. 

Hazelwood School v. Kuhlmeier (1988)

F—School principle objected to two articles in the school newspaper—a girl’s pregnancy and a boy’s family problems. Principal deleted 2 pages of the paper—including 4 non-offensive articles. Student sued claiming censorship violated 1st amendment right. 

H—Censorship is ok if (1) reasonably related to (2) legitimate pedagogical concerns

R—Schools need not tolerate expression inconsistent with their educational mission. School officials decide what is inconsistent. Schools are a non-public forum. School officials and not judges should set education policy. 

TH—(1) School sponsored activities may be censored. (2) Both bethel and Hazelwood had to do with school-sponsored speech.

Board v. Pico (1982)

School library removed “objectionable” books. Curt Vonnegut and Eldridge Clever books, court held that student’s 1st amendment rights are sharply implicated by removing the books. The 1st amendment protects a right to receive information. Pico made a viewpoint-based distinction—unconstitutional. Selecting books must include content-based decisions—and that’s ok as long as the school steers clear of a viewpoint-based decision. 

4. Government workplace cases—Question is—do government employees or contractors forfeit some 1st amendment free speech rights when they are employed? For an employee to show wrongful discharge they must demonstrate: (1) does speech address a matter of public concern? If public concern is not addressed, then office order trumps the employee’s speech rights. (2) Employee must show a casual connection between his speech and punishment. 

If the fired employee shows both public concern and casual connection, then he wins unless the government can meet its burden under the Pickering balance test. Pickering balance test—the government’s right to maintain order in the workplace must exceed the worker’s right as a citizen to speak freely. Pickering includes four factors; (1) impair discipline, (2) impair close working relationships, (3) impair performance of other employee’s duties, and (4) disrupt the office. 

The greater the public concern addressed by an employee’s speech, the greater his 1st amendment protection. When an employee addresses a matter of great public concern—it is very difficult for the government to win the Pickering balance. 

Pickering v. Bd. Of Education Will County Il. (1968)

F—Pickering was firing for sending a letter to the editor critical for the school board’s past handling of revenue proposals. 

H—Pickering’s free speech rights were violated

R—A teacher’s exercise of his right to speak on public issues cannot be the basis for his firing. The court balances the citizen’s right to speak against government interests. Court says that the school has no greater interest in chilling the speech of a teacher than the speech of a non-teacher. 

Connick v. Meyers (1983)

F—Employee distributed a survey to other employees after she found out she was being transferred. The issues in the survey included transfer policy, office moral, and the need for a grievance committee, confidence in supervisors and whether employees felt pressured to work in political campaigns. Meyers was fired because supervisor said she refused to accept the transfer. 

H—The survey did not address a matter of public concern, therefore Meyers limited 1st amendment interest did not require her supervisor to tolerate disruption of the office, undermining his authority, and destroying close working relationships.

R—Court cited Pickering stating that the survey was not a matter of public concern and therefore it is unnecessary to scrutinize reasons for discharge. 

TH—if employee’s speech does not address a matter of public concern, then 1st amendment is not in play.

Rankin v. McPherson (1987) 

F—McPherson, a “deputy constable” (a clerk in the sheriff’s office) made the following statement to her boyfriend and co-worker which was overheard: “if they go for him again I hope they get him” in reference to the assassination attempt on President Reagan. She was fired for the comment.

H—the termination was improper given the function of the agency, McPherson’s position, and the nature of her statement. 

R—court ruled that McPherson’s statement was a matter of public concern, she was fired for the statement, and accordingly they apply the Pickering balance test. Court rules that government did not show that its interest outweighs McPherson’s free speech rights. There is no evidence that her comments interfered with the efficient functioning of the office, McPherson’s speech was made in private—and would not discredit the office publicly.  

Mt. Healthy v. Doyle (1976)

Government firing of an employee stands regardless of his speech if government can show it would have made the same decision even if there were no speech by the employee. In Mt. Healthy the court stops a bad employee from insulating himself.  For example if an employee had been stealing, he would be fired for stealing. It does him no good to mouth off on an issue of public concern and then claim 1st amendment rights. 

Kansas v. Umbehr (1996)

A government contractor who hauled trash was critical of the board of commissioners and therefore got no further contract. Umbehr extends the protection for employees to government contractors. The analysis is the same: (1) matter of public concern, (2) casual connection, (3) if the contractor can show 1 and 2, government must meet its burden on the Pickering balancing test to sustain his firing. 

Freedom of association—is a fundamental right, protected by the 1st amendment—though not enumerated. 

1. Laws prohibiting and punishing membership—Freedom of association is most directly infringed if Gov’t punishes membership in a group. Membership may be punished only if (1) the member is actively affiliated, (2) he knows of the group illegal objectives, and (3) he has specific intent to further those illegal objectives. 

2. Laws requiring disclosure of membership—Strict scrutiny must be passed if government requires membership disclosure.
NAACP v. Alabama (1958)

F—Alabama got a court order to compel NAACP to disclose its membership list. NAACP refused. Prior disclosure had led to members being black listed/ threatened/ fired.

H—if disclosure of a group’s membership would chill its speech, then the state cannot compel it absent a compelling reason. 

R—Alabama has not shown a compelling reason to justify the chilling effect membership list disclosure would have. The desire for the list was content-based and therefore strict scrutiny applied. 

TH—if membership disclosure chills speech—the state cannot compel it absent a controlling reason.

a. Campaign finance disclosure—campaign disclosure laws have been upheld period. Even though disclosure may chill contributions, the court has found the Gov’t to have a compelling interest in stopping corruption. The exception to this is when disclosure requirements would chill speech of a smaller party.

Buckley v. Valeo (1976)

F—campaign finance disclosure was required for anything over $10. Court upheld this to serve the compelling government interest of preventing corruption and appearance of corruption. Buckley recognized disclosure could be especially harmful to a minor party, and that disclosure was less needed of minor parties to prevent corruption.

Brown v. Socialist Workers (1982)

F—Court held unconstitutional to require the socialist party to comply with state campaign disclosure. It applied Buckley—disclosure of contributions to the socialists serves little purpose (unlikely to win anyway) and chills contributions. 

3. Compelled association—political patronage—firing employees based on politics triggers SS. However, there is the policy maker exception. Policy maker exception realizes there is a need for a new office holder to bring in his own top people. If government meets its burden to show a position is policy-making in nature, then it is ok to fire. (1) Elrod—policy maker is an employee who exercises discretion and whose duties are not specifically defined. (2) Branti—policy maker if it can be shown that party affiliation is a legitimate qualification for the job. Examples—football coach v. Governor’s assistant. Accordingly Branti is the contemporary rule. 

Elrod v. Burns (1976)

F—Democrat sheriff fires republican workers. 

H—Patronage dismissals are unconstitutional under the 1st and 14th amendments. 

R—Patronage dismissals severally restrict political belief and association. Such dismissals are not the least restrictive means for fostering the Gov’t purpose of efficiency and effectiveness. Limiting patronage dismissals to policy-making positions is sufficient to achieve the government’s purpose. 

Branti v. Finkel (1980)
F—Democrat fires republican assistant public defenders. 

H—assistant public defenders cannot be terminated based on party affiliation and be consistent with the 1st and 14th amendments.

R—Assistant public defenders are non-policy making employees. Their primary responsibility is to represent individual citizens in controversies with the state, therefore continued employment cannot be properly conditioned upon political party allegiance. 

Rutan*

Elrod is applied to all adverse employment action, not just firing. Therefore if someone is simply not hired or demoted based on patronage. 

Abood v. Detroit Bd. Of Educ. (1977)

F—State law required Gov’t employees to pay union service charge. 

H—Non-members may be forced to pay union dues for collective bargaining. Forcing non-union members to pay for ideological causes violates the 1st amendment. 

R—The court distinguishes germane activity from ideological activity. It is constitutional to require payment to support the union’s germane activity—collective bargaining. It is unconstitutional to force payment for the union’s ideological activity (political contributions).

Keller v. California Bar (1990)

F—bar dues may only be required for regulating the legal profession—germane activity. Compulsory dues may not be spent on ideological activity—gun control or nuclear weapon freeze. 

Univ. Wisconsin Bd. Of Regents v. Southworth (2000)

F—WI has mandatory activities fee $331 to fund student organizations. Southworth challenged and claimed unconstitutional to force to subsidize speech he opposed. University claimed the student activity fulfilled its education mission and enhanced the college experience. 

H—Public Universities may require students to fund other’s speech, but students may insist on viewpoint-neutral safeguards. 

R—we recognize the universities purpose to promote speech and the educational experience. We also recognize student’s right not to subsidize objectionable speech. 
TH—public university may compel dues for others’ speech if viewpoint neutral. 

4. Laws prohibiting discrimination—many states have passed laws that prohibit discrimination by private groups. The Supreme Court has upheld government’s compelling interest to stop discrimination—even if inhibits freedom of association. The court holds freedom of association protects the right to discriminate in 2 places, (1) intimate association and (2) where discrimination is necessary for the expression. 

Roberts v. Jaycees (1984)

F—MN human rights act—illegalized discrimination based on sex in “public accommodations.” Accordingly MN Jaycees admitted women as full members. National Jaycees threatened to revoke their charter. MN Jaycees sued claiming National was forcing them to violate MN law. 

H—A state may force private associations to stop discriminating in membership. 

R—regulating expressive associations by forcing non-discrimination in admission must pass SS—(1) compelling state interest—to eradicate sex discrimination, (2) unrelated to suppressing ideas, and (3) narrowly tailored. The Jaycees are not an intimate organization. Any male who pays dues gets in. Admitting women does not affect the expression of the Jaycees. Their message is not anti-female. 

TH—(1) free association permits discrimination only in intimate relationships or where is necessary for the groups expression. (2) The group expression—Nazis need not accept Jews, KKK need not accept blacks. 

Hurley v. GLIB (1995)

F—Boston granted organizational control of St. Patrick’s parade to south Boston war vets. GLIB applied to march in the parade under its gay banner. The vets said NO. MA has a public accommodation law that prohibited discrimination on the basis of sexual orientation. 

H—Anti-discrimination law cannot require parade organizers to admit groups that will change the parades message. 

R—The St. Patrick’s day parade is expressive conduct. The 1st amendment requires the one choosing to speak may also decide what not to say. 

Boy Scouts v. Dale (2000)

F—NJ has public accommodation law that prohibits discrimination. Dale was a scout leader publicized as a gay rights activist. Boy Scouts revoked Dales membership—policy specifically forbids homosexuals. 

H—Expressive associations need not accept members who impair the group’s advocacy of its viewpoint.

R—Freedom of association can be overridden if Government meets SS: (1) compelling state interest, (2) unrelated to suppressing ideas, and (3) narrowly tailored. The Boys Scouts are an expressive group. Forcing a gay rights activist into its ranks burdens the Boy Scouts expressive activity. 

Freedom of the press
1. Are there special rights for the press under the 1st amendment?

a. NO

2. Press freedom as a shield

a. Taxes on the press—taxes that single out the press are unconstitutional. The fear is that government could use special taxes to punish and thus control press criticism.

Grosjean v. American Press Co. (1936)

F—Louisiana imposed a tax on advertisements in papers with a circulation of more than 20,000/week. Huey Long used the tax to retaliate against the newspapers that had criticized him.

H—special tax against the press is unreasonable

R—framers intended to prohibit all taxes against the press specifically because they feared it would chill the press. 

Minneapolis Star v. Minnesota Revenue Commissioner (1983)

F—MN changed its tax laws on periodicals. It gave the press a sales tax exemption, but taxed paper and ink costs of more than 100K a year. Since this favored small newspapers, Minneapolis Star sued.

H—Gov’t cannot tax the press differently than other businesses unless it passes strict scrutiny

R—1st amendment allows general taxes to be applied to the press, but any tax that affects the press differently is unconstitutional unless there is an “overriding” government interest.

TH—Minneapolis Star extends the Grosjean rule that the state cannot tax the press differently—even if the tax benefits the press. 

Arkansas Writers Project (1987)

The court ruled government couldn’t discriminate among different types of publication. Arkansas exempted special interest journals—religious, professional, trade—from sales tax. This was found unconstitutional because it was (1) content based and could not pass strict scrutiny; (2) no overriding government interest in differential taxation of the press. Any such differential taxation risks chilling the press. 

Leathers v. Medlock (1991)

The court upheld differential taxation between different types of media. A state law exempted newspapers and magazines from a receipts tax, but did not exempt cable TV. This law was not content-based and did not single out all press—and was therefore constitutional. 

b. Application of general regulatory laws—the press is not exempt from general laws. 

Cohen v. Cowles Media (1991)

F—during a campaign, advisor Cohen, leaked smut on the opponent—on condition of anonymity. The press outed Cohen and he was fired. Cohen sued for promissory estoppel and the press claimed it was exempt from the suit.

H—General applicability laws apply to the media, and there is no 1st amendment protection. 

R—the press has no special 1st amendment right. Therefore enforcing a law of general applicability against the media does not violate the 1st amendment. Florida star and Bartnicki, established the precedent: Government cannot punish media for publishing information that is (1) lawfully obtained, (2) truthful, and (3) a matter of public significance. Here the question is whether the information was “lawfully obtained” that’s what the P.E. suit is for. Promissory estoppel is a law of general applicability. 

TH—the press has no special immunity from laws of general applicability. 

c. Reporter’s sources and confidential secrets—the press has claimed it has a 1st amendment right to resist subpoenas, and therefore not disclose its sources. The Supreme Court rejects this claim. 

Branzburg v. Hayes (1972)

F—crime reporters used confidential sources in the black panthers and drugs in Louisville. A grand jury issued a subpoena; reporters refused to comply and were held in contempt. 

H—reporters have no special privilege against a grand jury subpoena

R—a subpoena is a law of general applicability. The press is not immune from laws of general applicability. The sole issue here is the responsibility of reporters to answer a subpoena “just like any other citizen.” Powell concurred—that newsmen have no automatic privilege against grand jury subpoena. However, Powell favors a qualified immunity in which newsmen’s privilege would be judged case-by-case, weighing the presses freedom against its general duty to testify. 

TH—reporters have no special immunity against grand jury subpoenas. Ordinary citizens have no confidential relationship with sources, neither does the press. 

Joseph Wilson

F—Joseph Wilson, former ambassador, sent to Niger to investigate Hussein was seeking uranium in Africa. Wilson contradicted the Bush’s administrations claims. His wife was a CIA operative—and was outed in the media by confidential sources. DOJ investigated. Subpoenas were issued to reporters from Time magazine and the NYTimes. They refused to comply and were held in contempt. The reporters argued “qualified immunity.” The D.C. Court of Appeals was unimpressed and refused to overturn the contempt citation. 

H—cert. denied.

TH—Branzburg stands today.

Zurcher v. Stanford Daily (1978)

F—the Stanford Daily published stories about violence between police and students in a demonstration. The police got a warrant and searched the press newsroom. 

H—1st amendment does not protect the press from valid searches pursuant to valid warrants. 

TH—court allows the police to search press newsrooms pursuant to a valid warrant. (2) After Zurcher, congress passed the privacy protection act of 1980 to protect press newsrooms from search. 

d. Laws requiring media to make access available—Gov’t has passed regulations that require the media to allow others to use it. The 1st amendment is not violated when such laws are applied to broadcast media, but is unconstitutional when applied to print media. There are two views to the government telling the media what to broadcast (1) it is Gov’t telling the publisher what to say and therefore unconstitutional and (2) it is friendly to the 1st amendment because it encourages free speech. 

Red Lion v. FCC (1969) 9-0 unanimous decision

F—FCC adopted its “fairness policy.” If a person is attacked they may demand free airtime to rebut. FCC also adopted a “political editorial rule.”—When a broadcaster presents a controversial editorial it must give equal time to opposing viewpoints. 

H—Gov’t may require broadcasters to give access to opposing views

R—the FCC fairness doctrine was within congress’s grant of authority to the FCC. The level of 1st amendment protection varies for different media. Broadcasting is different from speech or writing. Broadcasting has a limited number of frequencies. The publics right to receive diverse programming trumps broadcaster’s speech rights. 

TH—(1) “equal time” rule applies only to broadcast media, and (2) because broadcast media has limited number of frequencies, government has great power to regulate them for the public interest. 

Miami Herald v. Tornillo (1974) 9-0 Unanimous decision

F—Florida passed a “right to reply” law. If a newspaper attacked a candidate, he could demand it print his reply. Miami Herald claims government dictation on what a newspaper may print violates its 1st amendment rights.

H—government cannot require newspapers to grant a right of reply. 

R—right of reply statutes penalize the press based on content. They may chill political coverage by inducing editors to avoid controversy. Forced publication intrudes upon editorial discretion. This violates the 1st amendment. 

TH—(1) right to reply rules apply to broadcast media but not print media. (2) The electronic media enjoys a legal monopoly and is thus subject to FCC regulation.

3. Freedom of the press as a sword: A first amendment right of access to government places and papers?—the court holds the public has a right to access to court proceedings. There is no preferred right of access for the press. The court has also ruled the public has no right to access to prisoners. It has rejected any special right of access for the press. 

a. Access to judicial proceedings—there is a broad 1st amendment right for the public to attend trials.

Richmond Newspapers v. Virginia (1980)

F—VA law gave judges discretion to close trials to the public. Richmond newspapers challenged—claiming the law violated 1st amendment rights of the press and the public. 

H—Criminal trials are open to the public and press—unless there are overriding interests

R—By tradition criminal trials were open to the public in England and colonial America. This ensures procedural fairness, and discourages perjury/misconduct/biased decisions. The 1st amendment guarantees the press and public the right to retrieve information. Closing criminal trials implicates the 1st amendment rights of freedom of speech and press. Closing a trial requires an overriding interest—such as a child testifying about sexual abuse.

TH—Criminal trials are open to the public and press. 

b. Prisons—generally the court rejects any special rights for the press. With regard to prisons the court specifically ruled the press has no greater right than the public. 

Pell v. Procunier (1973)

F—CA DOC prohibited interviews with specific inmates. Such specific interviews gave the inmates notoriety and caused discipline problems, DOC limited personal visits to family, clergy, lawyers, and prior acquaintances. 

H—reporters have no special rights to interview prisoners, beyond the general public’s right

R—By necessity inmates have fewer 1st amendment rights. Government may restrict prisoners’ communication with the outside if (1) The restriction is content-neutral and (2) if alternate means are sufficient. Reporters claim a 1st amendment right to interview specific inmates. No such right exists. Reporters are entitled to no more access than the public. 

TH—(1) the 1st amendment means the government cannot interfere with the free press. It does not require government to give the press special access. (2) The press has no right of access greater than the general public. (3) The court balanced the rights of inmates against state interests in safety and rehabilitation. 

Houchins v. KQED (1978)

F—After an inmate’s suicide at Santa Rita jail, KQED investigated and exposed that—prisoners were beaten and raped, letters were censored. Sheriff Houchins, forbade interviews, cameras, and did not let reporters see prisoners. 

H—The 1st amendment gives the press no special right to enter jails, except that of the public. 

R—Prison administrators are the ones equipped to administer prisons. The 1st amendment grants the media equal access with the public—not special access. 

Freedom of Religion
1. Tension between establishment and free exercise clause—Tension exists between the establishment and free exercise clauses. Promoting free exercise may tread on the establishment clause (ministers in the army). 

The primary test for the establishment clause is Lemon. (1) Is the primary purpose to advance religion, (2) is the principle effect to inhibit or aid religion, (3) is there excess government entanglement of religion. 

2. History in interpreting the religion clauses—the historical record is ambiguous at best. There were three views among the framers, (1) Roger Williams wearied government involvement would corrupt and undermine religion; (2) Jefferson feared religion would corrupt and undermine government; (3) Madison saw religion as among many factions that needed to be preserved.

3. What is religion—The Supreme Court has avoided forming a definition. 

a. Attempt to define religion under the selective service act

U.S. v. Seeger (1965)

F—Military training and service act exempted conscientious objector from combat duty if they opposed war based on their religious training and beliefs. It defined these in relation to a “supreme being.” Seeger’s beliefs were found to be sincere and honest—but not based upon “a relationship to a supreme being” he was thus denied CO status. 

H—Seeger gets his exemption. 

R—The term “supreme being” was used to exclude political, social, or philosophical views. If a belief is sincere and meaningful, and occupies a place in the objector’s life parallel to the orthodox belief in God, then he clearly qualifies for the CO exemption. 

TH—belief in God characterizes most religions, but is not a prerequisite for religion.

Welsh v. U.S. (1970)

Same as Seeger. Court concluded Welsh’s moral opposition to war fit within definition of religion. 

b. Requirement for sincerely held beliefs—Courts may determine only if beliefs are sincerely held—not if they are true or false. 

U.S. v. Ballard (1944)

F—Ballard ran the “I am” movement and maid false representations and promises. They were indicted on mail fraud. 

H—a jury should not decide the truth of religious beliefs.

R—The 1st amendment religious freedom means two things—freedom to believe and freedom to act. Freedom to believe is absolute. When finders of fact undertake to determine the truth or falsity of ones belief, they enter a forbidden domain. A jury cannot decide if a religious belief is true or false. It is limited to considering the sincerity of ones views.

TH—Determining the truth or falsity of a religious movements belief is not allowed.  

c. The relevance of religious dogma and shared beliefs—Religion is inherently personal. The dominant views of a faith do not determine whether one’s specific belief is religious. 

Thomas v. Indiana Employment (1981)

F—JW quit his job rather than be transferred to a factory department that made tanks. He claimed making arms violated his religious beliefs. He was denied unemployment benefits because he quit. Other JW’s do not view working in an arms factory to violate their faith. 

H—The free exercise guarantee is not limited to religious beliefs shared by all members of a religious sect. 

The Free exercise clause
1. Introduction—Free Exercise clause issues—the Supreme Court has avoided defining religion in a constitutional context.  In Seeger it defined religion in a statutory form—selective service act.  
The free exercise clause embraces two consents: (1) Freedom to believe—absolute. (2) Freedom to act—can’t be absolute. It is invoked in the following situations.  (1) When Gov’t prohibits behavior a religion requires.  For example: Reynolds v. US: Court upheld constitutionality of law prohibiting polygamy.  (2) When Gov’t requires conduct a religion prohibits.  Ex: When Amish claimed exemption from paying social security taxes. (3) When individuals claim laws make religious observance more difficult.  

2. The Current test—Before Smith the Free Exercise Clause automatically triggered SS. Smith established the test that is in use today.

Oregon v. Smith (1990)
F—Smith worked w/ drug rehab organization—was fired for using peyote. Was denied unemployment benefits b/c he was fired for misconduct.

H—A state may deny unemployment benefits to one fired for religiously motivated, work related misconduct that is illegal. 

R—The law involved is one of general applicability that is religion neutral. If such a law burdens a religious practice, it need not pass strict scrutiny. The standard for a religion neutral law of general applicability is rational basis. Yoder addressed free exercise but also another constitutional right—the due process of parents to control their children’s upbringing.  Yoder is a hybrid situation—when free exercise clause is added to another constitutional right, then SS applies.  Smith broke a drug law—there is no exemption for breaking a drug law.  In Sherbert she had a religious reason to be fired but broke no law, this does not disqualify her from benefits.  “To do otherwise would allow an individual to become a law unto himself.” 

TH—Free exercise clause does not get in the way if: a law is religiously neutral and of general applicability, and passes RB. Two exceptions to RB in which SS still applies:


1—Free exercise is brought conjunct with another constitutional right (Yoder).

2—Gov’t provides for individualized treatment—such as the unemployment scheme in Sherbert.

Sherbert v. Verner (1963)
F—Sherbert was 7th day Adventist—fired b/c she refused to work on Saturday. She was denied unemployment benefits. 

H—To deny Gov’t benefits to one who is otherwise eligible but leaves their work b/c of religious reasons unconstitutionally infringes on free exercise of religion. 

R—The Free Exercise Clause prohibits penalizing individuals because of their religious beliefs.  By declaring Sherbert ineligible for benefits b/c of her religious practice pressures her to forgo that practice. Imposing such a choice is analogous to fining Sherbert for her Saturday worship. This is a highly sensitive constitutional area and requires compelling state interest—SS. 

While Sherbert stated SS should be used to evaluate Free Exercise Cases, after Sherbert only twice struck down laws on this basis.  (1) Many cases in which unemployment benefits were denied to individuals who quit jobs for religious reasons.  (2) Yoder—compulsory school law with the Amish. 

a. Government benefit cases—Gov’t cannot deny benefits to individuals who leave jobs b/c of religious reasons. 

Thomas (1981)
Cannot deny unemployment benefits to Thomas who quit rather than be transferred to an armament section of the factory. 

b. Compulsory schooling 

Wisconsin v. Yoder (1972)
Court held the free exercise clause required the Amish to be exempt from compulsory school laws for 14 and 15 year old kids.  This was a hybrid case wedding free exercise clause to due process—the right of parents to rear their children.  Smith distinguished Yoder on this hybrid ground. 

c. Cases rejecting exemptions based on the free exercise clause—Besides employment compensation cases and Yoder, the Court never found another law to violate the Free Exercise Clause

i. The law after Smith—After Smith Congress passed RFRA (Religious Freedom Restoration Act) of 1993. RFRA attempted to negate the Smith test and require SS for free exercise claims. In City of Boerne v. Flores, Supreme Court declared RFRA unconstitutional—that Congress lacked authority under §5 of the 14th amendment to expand the scope of rights.  

RLUIPA (Religious Land Use and Institutionalized Persons Act)—Congress passed this per commerce clause and spending power.  Upheld in Cutter v. Wilkerson. 

Therefore, for religious freedom claims, if you get no protection from free exercise clause then you may get protection from (1) RLUIPA (2) State Constitutions—State courts are free to interpret their own free exercise clauses more broadly than the US Supreme Court (3) State Statutes.

Church of Lukumi Babalu Aye v. City of Hialeah (1993)
F—Santeria Church planned to build in Hialeah. In Santeria every individual has a destiny from God fulfilled with the aid of spirits called Orishas.  Orishas are powerful but not immortal—they depend on animal sacrifices. Hialeah banned animal sacrifice. 

H—Hialeah targeted religious beliefs and is therefore unconstitutional. 

R—A law that is religion neutral and of general applicability need not pass SS. However, Hialeah’s law burdens the free exercise of religion and is therefore not neutral nor a law of general applicability.  It must therefore be justified by compelling government interest.  Hialeah fails SS b/c it is not narrowly tailored. 

Summary Points

1) Laws that target religious beliefs—automatically struck down.

2) Laws that target religious conduct that are neutral and general applicable—RB with two exceptions

a. Brought in conjunction with another constitutional protection.

b. Gov’t has provided for individualized treatment, ex. Sherbert—unemployment comp 7th Day Adventist.

3) Laws that target religious conduct that are NOT neutral or general applicable—SS. 

5 Different kinds of free exercise clause situations

1) Yoder—Free exercise clause plus another constitutional right—SS.

2) Sherbert—Unemployment compensation—individualized treatment—SS.

3) Smith—Religion Neutral and general applicability—RB. 

4) Hialeah—If not religion neutral/general applicability—SS. 

5) Locke—Come

Locke v. Davies (2004)

F—WA constitution prohibited spending public money for religion. Davies had a state scholarship—majored in business admin and pastoral ministry. Scholarship was pulled.

H—WA’s constitution proscribing public expenditure on religion does not violate the free exercise clause.

R—WA constitution does not have a “Blaine” amendment provision. The law does not require students to choose between their beliefs and receiving Gov’t benefit. The state has merely chosen not to fund a distinct category of studies—religious major. Scalia views this law as not religion neutral, therefore like Hialeah it should be subject to SS. The majority views it as avoiding all religion, not just a religion, and applies a lesser standard--? IS. 

The Establishment Clause
1. Competing theories of the establishment clause

a. Strict separation—To the greatest extent possible Gov’t and religion must be separated. Jefferson’s metaphor—there should be a wall separating church and state (Jefferson said these words in opposing VA’s tax to support the church). Lemon test applied.

Everson v. Board of Education (1947)

NJ provided buses to transport all children to schools—including parochial kids. The court found this constitutional b/c it made transportation generally available. 

b. Neutrality theory—Theory that Gov’t cannot favor one religion over others, or religion over secularism. O’Connor established the “endorsement test” as a modification of Lemon. In O’Connor’s view the establishment clause is violated if Gov’t endorses religion over secularism, or a particular religion itself. 


Capital Square Review v. Pinnete (1995)

F—KKK erected Latin cross in park across from OH state house, on land provided for a limited public forum. 

H—Cross is OK.

R—There was no endorsement of religion. The “reasonable observer” will know the history, context of the community, etc.—and conclude that the state Gov’t does not endorse the cross. Stevens argued that O’Connor’s reasonable person was a “well-schooled jurist.” 

TH—Endorsement test determines whether Gov’t is neutral or whether it favors religion. 

c. Accommodation (coercion)—Gov’t should recognize the importance of religion in society and accommodate its presence. Anything not coercive is therefore just an accommodation. Scalia views coercion in a literal sense—essentially requiring kids to pray.  Kennedy includes psychological coercion—indirect pressure brought on impressionable minds.  
d. The theories applied: An example 

County of Allegheny v. ACLU (1989)

F—County places a crèche in courthouse, a menorah outside the county building—next to a Christmas tree and liberty sign. 

H—The menorah stays, the crèche goes.

R—an act is unconstitutional under the establishment clause if it endorses religion or could be understood by observers to be an endorsement. The crèche stands alone in the courthouse. The menorah stands in a “holiday setting” next to a Christmas tree. In Lynch, we held the effect of the crèche was acceptable because of its setting, here we reason the menorah is part of a winter holiday display and therefore has secular status. The solitary setting of the crèche ties it to an endorsement of government. 

TH—holiday symbol violates the establishment clause if it endorses a religious message.

Lynch v. Donnelly 

Crèche in a Christmas display was upheld 5-4 because it was located in a private park and did not have the effect of promoting religion. 

2. Government discrimination among religions—Gov’t violates the establishment clause when it discriminates between religions. If there is no such facial discrimination, then we apply the lemon test.

Larsen v. Volenti (1982)

F—MN solicitation act required charities to register. It was amended in 1978—religious organizations getting more than half of their contributions from their membership are exempt. MN notified the Unification Church it must register. 

H—discrimination against a specific religious group must be justified by strict scrutiny.

R—one denomination cannot be preferred over another. The 50% rule clearly grants denominational preference. It is unconstitutional unless justified by compelling government interest and narrowly tailored. MN fails to show either. 
Karyas Joel v. Grumet (1994)

NY created a public school district specifically for a community for Hasidic Jews. The court found this an unconstitutional preference for one religion over others.

Government violates the establishment clause if it prefers one religion to others

3. The Lemon test for the establishment clause—if a law does not discriminate, then you next apply the three-part lemon test.  

a. Lemon v. Kurtzman

Lemon v. Kurtzman (1972)

F—States provided to pay teacher’s salaries and textbooks in non-public schools (parochial). 

H—to be constitutional under the establishment clause a non-discriminatory regulation must (1) secular purpose, (2) primary effect neither advances nor inhibits religion, and (3) no excess government entanglement with religion. 

R—The two statutes provided foster an impermissible entanglement and are therefore unconstitutional. 

TH—aid to church related institutions violate the establishment clause. (2) the lemon test has lost support on the court and its future role is uncertain.

b. Requirement for a secular purpose

Stone v. Graham (1980)
State law required the Ten Commandments to be posted in every classroom. Unconstitutional because it had no secular purpose. 

Wallace v. Jaffery (1985)

Court struck a one-minute period of silence (voluntary prayer) because the law had no secular purpose. 

McCreary County v. ACLU (2005)

F—Kentucky courthouse display included a framed copy of the Ten Commandments as part of a “history” of the laws that influenced present law. The display started with the Ten Commandments alone and later documents were added such as the mayflower compact and the Magna Carta to establish a secular purpose. 

H—Ten Commandments stricken

R—The narrow scope of the display clearly lacked a secular purpose because the county narrowly selected documents and incorporated only those with specific references to Christianity. 

Van Orden v. Parry (2005)

F—TX Ten Commandments were placed among other monuments on the 22 acres surrounding the state capital.

H—Ten Commandments stay

R—Court found a secular as well as a religious meaning and specifically cites the setting of 17 monuments and 21 historical markers on 22 acres. 

c. Requirement for a secular effect—second prong of Lemon is that the primary effect of a law neither advances nor inhibits a religion. O’Connor expresses effect in terms of symbolic endorsement—Gov’t must not endorse religion. 

d. Prohibition of exercise entanglement—The third prong of Lemon forbids excess entanglement with religion. For example, holding that government cannot pay teacher’s salaries in parochial schools the court cited that the government would need to monitor whether teachers were addressing either secular or religious content. Such monitoring is excess entanglement. 

4. Religious speech and 1st amendment—The court has consistently held excluding religious speech violates the 1st amendment’s freedom of speech protection and is impermissible content-based restriction of expression. 

Government has frequently tried to restrict religious speech in its goal to avoid endorsing religion. It is consistently slapped down because such restriction violates the religious speaker’s freedom of speech.  

a. Religious group access to school facilities

Lamb’s Chapel (1993) 

School district excluded religious groups from using school facilities, which had been opened, as a limited public forum. Court held this unconstitutional—cannot restrict religious speech unless strict scrutiny is passed. 

Good News Club v. Milford central School (2001)

Government created a limited public forum—cannot exclude Good News club. While government can limit a limited public forum to certain groups and certain topics, it must be (1) reasonable and (2) viewpoint-neutral. Opening the public forum causes no problem with the establishment clause. Restricting Good News Club did infringe their freedom of speech.
b. Student religious group’s receipt of government funds—unconstitutional for a state university to refuse activities funds to a Christian group. 

Rosenburger v. U. of Virginia (1995)

F—Va denies student activity fund support to religious activity. A religious group published wide awake—a magazine on Christian perspective at UVA. 

H—it does not violate the establishment clause for a university to financially support religious organization activities as part of a viewpoint-neutral student activity funding. 

R—government may not regulate speech based on its content. We find the university’s objection to Wide Awake to be viewpoint restriction. University does not exclude religion as a subject—it disfavors those with religious viewpoints. 

TH—The court has consistently held that excluding religious speech involves freedom of expression, but does not violate the establishment clause. (2) Kennedy finds this funding of religious activity “neutral toward religion.” 

c. Student delivered prayers—the court consistently prohibits prayers in public schools.

Santa Fe v. Doe (2000)

F—Student council chaplain delivered prayer before TX home football games. 

H—High school football invocations constitute excess entanglement and violate the establishment clause. 

R—the reality of the invocation situation is that it constitutes both perceived and real endorsement of religion. It improperly coerces school-aged children to participate in an act religious worship. This is not private speech; the school did not open a limited public forum. It is state endorsed religious speech that coerces participation. 

TH—(1) school prayer is unconstitutional and (2) court often uses endorsement test in applying “effect” prong in Lemon. 

5. When can religion become part of government activities? —The court is very restrictive of religious presence in government activity. However, it does uphold government employing a chaplain for the legislator. 
a. Religion as a part of government activities: Schools

i. Release time—release time is not allowed if religious teaching occurs on school grounds. Release time is allowed if students receive religious instruction off-campus. 

McCollum v. Board (1948)

Unconstitutional to release students for religious instruction inside the school building by outside teachers. 

Zorach v. Clauson (1952)

Court upheld releasing students for religious teaching off-campus. This was found to be ”simply accommodating religion”. 

ii. School prayers and bible readings—unconstitutional to have prayer and bible reading in school. This includes voluntary prayers and a government mandated moment of “silent prayer”.

iii. Engel v. Vitale

Engel v. Vitale (1962)

Board of education ordered a prayer at the beginning of each school day. The ordering of school prayer is wholly inconsistent with the establishment clause. 

Abington School District v. Schempp (1963)

Unconstitutional state law that required reading bible verses and the lord’s prayer at the beginning of each school day. 

iv. Lee v. Weisman

Lee v. Weisman (1992)

F—school policy allowed the principal to invite clergy to give invocation at middle and high school graduations. Principal Weisman had rabbi deliver prayers. 

H—Government coercion to participate in religious activity violates the establishment clause

R—Kennedy discusses his impression that psychological pressure equals coercion. Government may not coerce anyone to participate in religion. The invocation creates suttle pressure, which is as real as overt compulsion on impressionable students. Children are effectively forced to attend their graduation. 

v. Curricular decisions

Epperson v. Arkansas (1968)

Arkansas law banned teaching evolution. Unconstitutional because it had no secular purpose. 

Edwards v. Aguillard (1987)

Louisiana law required balanced treatment—if school taught evolution, it must also teach Christian Science. Unconstitutional because it had no secular purpose and its primary purpose or effect was to advance a particular religion or sect

b. Religion as part of government activities: Legislative

i. Chaplains

ii. Marsh v. Chambers

Marsh v. Chambers 91983)

Nebraska employed a minister for 18 years to begin each legislative session with a prayer. Court upheld this as constitutional. Opening legislative sessions with prayer is deeply imbedded within our nation’s history and tradition. Framers saw no threat in the establishment clause arising from the practice of prayer similar to Nebraska’s legislature. 

6. When can government give aid to religion? 

a. Aid to parochial primary and secondary schools—the court decisions in this area are difficult to reconcile. Government may provide buses to take children to parochial schools, but not take parochial students on field trips. Agostini signaled a shift in the approach to the establishment clause. Prior to Agostini, three criteria were used to evaluate establishment. (1) Aid must be available to all students—public and parochial, (2) aid is more likely to be allowed if given directly to students, not directly to schools, and (3) aid is permitted if not likely used for religious instruction; invalidated if easily used for religious instruction. 

Agostini v. Felton (1997)

Public special Ed teachers can provide instruction in private schools. In this case O’Connor stated a new test for the establishment clause—the three Agostini criteria. (1) It does not result in government indoctrination, (2) cannot define recipients by reference to religions, and (3) cannot create excess entanglement. 

In Mitchell the Supreme Court reconsidered whether government violates the establishment clause by providing teaching equipment to parochial schools

Mitchell v. Helms (2000)

F—federal money was funneled through states to local agencies. Services and equipment could be provided to private schools if they were secular and neutral. The act is challenged.

H—A federal program that loans educational material/equipment to all schools—including parochial—does not violate the establishment clause.

R—Thomas opinion—in Lemon we considered (1) secular purpose, (2) primary effect and (3) excess entanglement. In Agostini we looked at only the first two factors—purpose and effect. In determining effect, by Agostini we looked at (1) government indoctrination, (2) defining recipients by religion and (3) excess entanglement. Thomas focuses on NEUTRALITY, the issue here is that the program is neutral. The recipients are not defined by their religion. Thomas emphasizes private choice is made—not government choice. Giving direct monetary aid to the schools on a per capita basis honors the private choice of parents—not government choice. 


O’Connor rejects Thomas’ private choice argument and his focus on neutrality. O’Connor still focuses on (1) indoctrination and (2) defining recipients by reference to religion—over Thomas’ neutrality.  
b. Tax exemptions for religious organizations

Texas Monthly v. Bullock (1989)

Tax exemption specifically for religious organizations is unconstitutional. 

Walz v. Tax Commission (1970)

Tax exemptions for religious groups—lumped in with educational and charitable groups—are permitted.

Title VII (LDS .v Amos) (1987)

Court upheld exemption for religious groups for Title VII banning employment discrimination based on religion.    

Zelman v. Simmons/Harris (2002)

F—OH school voucher program. Cleveland had a pilot program to wither (1) government subsidy of private tuition, (2) tutoring service for children staying in public school. Parents had 5 choices: 1. Regular public school, 2. Magnet school, 3. Public community school, 4. Adjacent public school, and 5. Private non-religious (10) or religious schools (46). 

H—Public funds going to parochial schools in a choice pilot program do not violate the establishment clause. 

R—Court reasons that the program is a true private choice. Government makes money available to the parents and the parents spend it where they choose, therefore this is direct assistance to the parents and indirect assistance to the schools. Here the government aid was neutral to religion and direct to the individual. Private choices insulate the government grant. 
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