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Legal Profession (Summer)-Professor Potts

I. CHAPTER ONE: INTRODUCTION TO THE LEGAL PROFESSION

A. Law as a Profession

1. Lawyers have traditionally been referred to as professionals (along with doctors, and clergy.

2.Generally, professionals have a substantial amount of education and training, certification by others in the profession, a commitment to public service, high social prestige, and high income.

3.Originally being a professional meant that one professed something.

4.Professionals are generally vitally needed and self-regulatory.

5. Lawyers regulating themselves is due, at least in part, to the difficulty non-lawyers have in accurately assessing an attorney’s performance.

a. One risk of self-regulation is self-protection. Some think that some of the rules of the lawyer’s profession only protect lawyer’s interests.

b. Another risk is the emphasis that is placed on the special knowledge and skills of a professional, this can lead to a belief, both by professionals and clients, in the general superiority of professionals.

c. A final risk is that professionals will draw a sharp line between what they do in their professional roles and what they do in the rest of their lives. Some lawyer’s use their role as a professional to excuse doing things that they believe to be wrong.

B. History of Legal Ethics

1. In the early days of the U.S. lawyers learned their trade, not in law schools, but in law offices, while serving as apprentices to practicing lawyers. Control of lawyers came from judges and clients.

2. The first written statements of lawyer norms in the U.S. was David Hoffman’s “Observations on Professional Deportment” published in 1817. These were rules of morality and professional courtesy, rather than rules of law. His resolutions placed significant limits on what we have come to know as the adversary ethic.

3. In the face of a mountain of criticism of the legal profession, some lawyers in 1890 organized the Association of the Bar of the City of New York, with the avowed purpose “to maintain the honor and dignity of the profession of the law, to cultivate social intercourse among its members and to increase it s usefulness in promoting the due administration of justice.”

4. The first state code for lawyers was adopted by the Alabama Legislature in 1887.

5. On the national level, the American Bar Association had been founded in 1878, but it was not until 1908 that it adopted a set of rules for lawyers, the Canons of Professional Ethics. The Canons largely copied the Alabama Code.

6. In 1969, the American Bar Association adopted the Model Code of Professional Responsibility. The Model Code contained both Disciplinary Rules (DRs), the violation of which would subject lawyers to discipline, and Ethical Considerations (ECs), which set up aspirational standards for lawyers.

7. The ABA initiated and, in 1983, adopted another set of rules for lawyers, the ABA Model Rules of Professional Conduct.

8. In 1997, the ABA established the Ethics 2000 Commission. It proposed numerous changes to the Model Rules, most of which were adopted by the ABA in 2002. Model Rules are almost exclusively DRs.

C. Sources of Law Governing Lawyers

PREAMBLE: A LAWYER’S RESPONSIBILITIES

SCOPE

MODEL RULE 1.0: TERMINOLOGY


(a) “Belief “ or “believes “ denotes that the person involved actually supposed the fact in question to be true. A person’s belief may be inferred from circumstances.


(b) “Confirmed in writing,” when used in reference to the informed consent of a person, denotes informed consent that is given in writing by the person or a writing that a lawyer promptly transmits to the person confirming an oral informed consent. See paragraph  (e) for the definition of “informed consent.”


(c) “Firm” or “law firm” denotes a lawyer or lawyers in a law partnership, professional corporation, sole proprietorship or other association, or in a legal services organization; or lawyers employed in the legal department of a corporation or other organization.


(d) “Fraud” or “fraudulent” denotes conduct that is fraudulent under the substantive or procedural law of the applicable jurisdiction and has a purpose to deceive.


(e) “Informed consent” denotes the agreement to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.


(f) “Knowingly,” “known” or “knows” denotes actual knowledge of the fact in question. A person’s knowledge may be inferred from circumstances.


(g) “Partner” denotes a member of a partnership and shareholder in a law firm organized as a professional corporation.


(h) “Reasonable” or “reasonably” when used in relation to conduct by a lawyer denotes the conduct of a reasonably prudent and competent lawyer.


(i) “Reasonable belief” or “reasonably believes” when used in reference to a lawyer denotes that the lawyer believes the matter in question and that the circumstances are such that the belief is reasonable.


(j) “Reasonably should know” when used in reference to a lawyer denotes that a lawyer of reasonable prudence and competence would ascertain the matter in question.


(k) “Screened” denotes the isolation of a lawyer from any participation in a matter through the timely imposition of procedures within a firm that are reasonably adequate under the circumstances to protect information that the isolated lawyer is obligated to protect under these Rules or other law.


(l) “Substantial” when used in reference to degree or extent denotes a material matter of clear and weighty importance.


(m) “Tribunal” denotes a court, an arbitrator in a binding arbitration proceeding or a legislative body, administrative agency or other body acting in an adjudicative capacity. A legislative body, administrative agency or other body acts in an adjudicative capacity when a neutral official, after the presentation of evidence or legal argument by a party or parties, will render a binding legal judgment directly affecting a party’s interests in a particular matter.


(n) “Writing” or “written” denotes a tangible or electronic record of a communication or representation, including handwriting, typewriting, printing, photostating, photography, audio or video recording and e-mail. A “signed” writing includes an electronic sound, symbol or process attached to or logically associated with a writing and executed or adopted by a person with the intent to sign the writing.


(C. Sources of Law Governing Lawyers con’t)



1. Professional Responsibility Codes

a. ABA Model Rules of Professional Conduct (Model Rules), adopted by the ABA in 1983. Contains almost exclusively mandatory rules and commentary. Approximately 45 jurisdictions have adopted some form of the Model Rules

b. ABA Model Code of Professional Responsibility, adopted in 1969; the predecessor to the Model Rules.

c. California Rules of Professional Conduct, adopted by the California Supreme Court in 1988. California has a history of going its own way in many respects and its lawyer rules are no different.

d. ABA Canons of Professional Ethics, adopted in 1908; the predecessor to the Model Code. Consisted initially of 32 (eventually 47) Canons that are largely hortatory in nature.

2. Legislation-Legislatures generally have left regulation of lawyers to the legal profession and the state’s supreme court, but several legislatures regulate lawyers in some areas.

3. Ethics Opinions-the ABA, as well as state and local bar associations, issue ethics opinions in response to questions from lawyers. These opinions do not have the effect of law.

4. Restatement (Third) of the Law Governing Lawyers-in 2000, the American Law Institute published the Restatement of the Law Governing Lawyers.

5. Tort Law-lawyers are subject to professional malpractice liability for failure to exercise reasonable care on behalf of clients.

6. Agency Law-lawyers act as agents of their clients, and much of agency law applies to lawyers.

D. Admission to the Practice of Law

MODEL RULE 8.1: BAR ADMISSION AND DISCIPLINARY MATTERS

An applicant for admission to the bar, or a lawyer in connection with a bar admission application or in connection with a disciplinary matter, shall not:


(a) knowingly make a false statement of material fact; or


(b) fail to disclose a fact necessary to correct a misapprehension known by the person to have arisen in the matter, or knowingly fail to respond to a lawful demand for information from an admission or disciplinary authority, except that this Rule does not require disclosure of information otherwise protected by Rule 1.6.


(D. Admission to the Practice of Law con’t)

1.  One must be admitted to the bar in order to practice law. State supreme courts typically control admission to the practice of law. Requirements vary from state-to-state, but typically one must have both undergraduate and law school degrees, be twenty-one years of age or older, take an oath, pay a fee, and pass a bar examination and a character review.

2. Application of William W. Gahan for Admission to the Bar of Minnesota (1979)-We hold that applicants who flagrantly disregard the rights of others and default on serious financial obligations, such as student loans, are lacking in good moral character if the default is neglectful, irresponsible, and cannot be excused by a compelling hardship that is reasonably beyond the control of the applicant. Such hardships might include an unusual misfortune, a catastrophe, an overriding financial obligation, or unavoidable unemployment.

E. Sanctions for Lawyer Misconduct

MODEL RULE 8.2: JUDICIAL AND LEGAL OFFICIALS

(a) A lawyer shall not make a statement that the lawyer knows to be false or with reckless disregard as to its truth or falsity concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or of a candidate for election or appointment to judicial or legal office.

(b) A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the Code of Judicial Conduct.

False or reckless statements should not be made-it can harm public opinion, but more importantly, it undermines respect for the law.

MODEL RULE 8.3: REPORTING PROFESSIONAL MISCONDUCT


(a) A lawyer who knows that another lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the appropriate professional authority.


(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority.


(c) This Rule does not require disclosure of information otherwise protected by Rule 1.6 or information gained by a lawyer or judge while participating in an approved lawyers assistance program.

MUST report professional misconduct> a violation; for some cases, not all, it is required that violations are reported.

MODEL RULE 8.4: MISCONDUCT

It is professional misconduct for a lawyer to;


(a) violate or attempt to violate the Rules of Professional Conduct, knowingly assist or induce another to do so, or do so through the acts of another;


(b) commit a criminal act that reflects adversely on the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects; 


(c) engage in conduct involving dishonesty, fraud, deceit or misrepresentation; 


(d) engage in conduct that is prejudicial to the administration of justice;


(e) state or imply an ability to influence improperly a government agency or official or to achieve results by means that violate the Rules of Professional Conduct or other law; or


(f) knowingly assist a judge or judicial officer in conduct that is a violation of applicable rules of judicial conduct or other law.

MODEL RULE 8.5: DISCIPLINARY AUTHORITY; CHOICE OF LAW


(a) Disciplinary Authority. A lawyer admitted to practice in this jurisdiction is subject to the disciplinary authority of this jurisdiction, regardless of where the lawyer’s conduct occurs. A lawyer not admitted in this jurisdiction is also subject to the disciplinary authority of this jurisdiction if the lawyer renders or offers to render any legal services in this jurisdiction. A lawyer may be subject to the disciplinary authority of both this jurisdiction and another jurisdiction for the same conduct.


(b) Choice of Law. In any exercise of the disciplinary authority of this jurisdiction, the rules of professional conduct to be applied shall be as follows:

(1) for conduct in connection with a matter pending before a tribunal, the rules of the jurisdiction in which the tribunal sits, unless the rules of the tribunal provide otherwise; and

(2) for any other conduct, the rules of the jurisdiction in which the lawyer’s conduct occurred, or, if the predominant effect of the conduct is in a different jurisdiction, the rules of that jurisdiction shall be applied to the conduct. A lawyer shall not be subject to discipline if the lawyer’s conduct conforms to the rules of a jurisdiction in which the lawyer reasonably believes the predominant effect of the lawyer’s conduct will occur.

(This is a bit like a long arm statute)


(D. Sanctions for Lawyer misconduct continued)

1. Lawyer Discipline

a. Discipline is initiated by a complaint filed with the state bar

b. In some states, volunteer attorneys conduct the investigation, but increasingly the investigation is conducted by bar council-full time attorneys hired by the bar for this purpose. A bar council acts very much like a prosecutor. She determines whether there is probable cause to proceed with a hearing.

c. If the allegations are sufficiently serious and there is sufficient evidence to support them, bar counsel files formal charges and the matter is brought before a bar disciplinary committee for a hearing.

d. Typically bar council must prove the attorney’s guilt by clear and convincing evidence.

e. The state supreme court retains ultimate control over attorney discipline. The Supreme Court does not hear additional evidence, but typically conducts a de novo review of the decision of the bar committee.

f. The severity of the discipline is likely to be based on:

i. the extent to which the lawyer’s misconduct caused injury to others;

ii. the blameworthiness of the lawyer under the circumstances;

iii. the lawyer’s general character;

iv. the lawyer’s prior disciplinary history or other indications of whether the conduct was isolated or part of a pattern of repeated behavior;

v. the lawyer’s demeanor during, and reaction to, the disciplinary process;

vi.  the likely need to deter lawyers generally or the offending lawyer in particular from similar conduct in the future;

vii. the desirability of parity among similar cases; and

viii. the justness of the sanction for other reasons.


g. The state bar and supreme court have four possible sanctions:

i. A private reprimand- an unpublished communication with the lawyer.

ii.  A public reprimand – typically a published report of his violation in the state bar journal.

iii. Suspension of the lawyer from law practice for a time that can range from several days to several years.

iv. Disbarment- the suspension of the lawyer’s license to practice. In some jurisdictions, an attorney may apply for readmission to the bar after a period of time

h. Traditionally, the bar disciplinary procedure was confidential until there was a final resolution of the complaint.

i. In re Himmel, (Illinois, 1988) lawyer found out about another lawyer’s misconduct , but did not report it therefore violating a rule.  He was suspended from practicing law for a year.

2. Malpractice Liability

a. Negligence claims constitute the most common form of l  legal malpractice action. To prevail  the client must show:

i. that the attorneys had a duty to the client,

ii. that the duty was breached through the attorney’s negligence, and 

iii. that the breach proximately caused

iv. injuries to the client.

b. The existence of a duty is usually established by showing an attorney-client relationship. 

c. An attorney-client relationship is determined by asking whether it was reasonable for the person asserting client status to believe that an attorney-client relationship existed.

d. The standard of care an attorney must exercise  in performing the duties owed to clients can be measured by the skill and knowledge ordinarily possessed by attorneys under similar circumstances. Similar circumstances include considerations of:

i. custom,

ii. locality, and

iii. specialization. 

e. The majority of courts recognize that a violation of the rules of professional conduct may provide evidence of a breach of duty, but only a few courts go so far as to accept the rules of professional conduct as the standard of care.

f. To show that the negligence proximately caused the injuries to the client, the plaintiff must show both actual and legal causation. (To show actual cause, a plaintiff must show that “but for” the negligence of their attorneys, the initial case would have had a different result.)

g. A showing of legally recoverable damages is the final element of a negligence claim against a lawyer. Here the client must show that any judgment or settlement would have been collectible from the original defendant or her insurance company.

h. In addition to negligence, attorneys can be liable to clients under theories of breach of fiduciary duty, fraud or deceit, breach of contract act, and violation of consumer protection laws.

i. Non-clients can also sue lawyers for injuries suffered due to intentional torts and violation of contractual duties. But generally attorneys are not liable for legal actions taken pursuant to the representation.

3. Sanctions by Courts and Regulatory Bodies

a. The courts and administrative agencies before which a lawyer practices may also punish lawyer misconduct.

b. A few agencies of the federal government have established rules of conduct that vary from the state disciplinary rules.

4. Loss of Fees-a court may deny all or part of the fees of a lawyer who has engaged in a “clear and serious violation” of a duty to the client.

II. CHAPTER TWO: THE LAWYER-CLIENT RELATIONSHIP


A. Establishing the Lawyer-Client Relationship

MODEL RULE 1.2 (b) (not the entire rule)


(b) A lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement of the client’s political, economic, social or moral views or activities.

MODEL RULE 1.16 (a) (not the entire rule)


(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from the representation of a client if:

(1) the representation will result in violation of the rules of professional conduct or other law;

(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or 



(3) the lawyer is discharged.

(A. Establishing the Lawyer-Client Relationship con’t)



1. Monroe Freedman, “Must You Be The Devil’s Advocate?” (1993)

a. Michael Tigar, recently argued in a federal appeals court that John Demjanjuk should be allowed to return to the U.S.  when he leaves Israel. The Israeli Supreme Court has reversed Demjanjuk’s conviction for participating in the mass murder of Jews in the gas chambers of Treblinka. The court was won over by compelling evidence that Demjanjuk has an alibi. Because he had been engaged in the mass murder of Jews at other Nazi camps, Demjanjuk couldn’t possible have been a guard at Treblinka.

b. Under the traditional view, a lawyer is bound to represent a client zealously, using all reasonable means to achieve the client’s lawful objectives.

c. The question of whether to represent a particular client can present the lawyer with an important moral decision-a decision for which the lawyer can properly be held morally accountable, in the sense of being under a burden of public justification.

d. Under Disciplinary Rule 5-101 of the ABA Model Code, a lawyer has a conflict of interest if the exercise of her professional judgment on behalf of her client “reasonably may be affected” by her own personal or business interests.

e. At one time I argued that it is wrong to criticize a lawyer for choosing to represent a particular client or cause. If lawyers were to be vilified for accepting unpopular clients or causes, I said, then those individuals who are most in need of representation might find it impossible to obtain counsel.

f. But I was mistaken. Lawyers have always been vilified for taking unpopular cases, even by other lawyers and judges, and lawyers have nevertheless been found to represent the most heinous of clients.

g. The issue is not whether the person should be represented. Of course they should, and there will always be someone who will do it. The real issue for each of us is: Should I be the one to represent this client, and if so, why?

2. Michael E. Tigar, “Setting The Record Straight On the Defense Of John Demjanjuk” (1993)

a. In 1981, a U.S. district judge found that Demjanjuk should be denaturalized. The judge found that Demjanjuk was Ivan the Terrible, a decision that is now universally conceded to have been wrong.

b. We must remember the Holocaust, and we should pursue and punish its perpetrators. We dishonor that memory and besmirch the pursuit if we fail to accord those accused of Holocaust crimes the same measure of legality and due process that we would give to anyone accused of wrongdoing.

c. Based on the supposed right to refuse a court appointment, we are told that every lawyer must bear “ a burden of public justification” for representing someone accused of odious crimes.

d. To put lawyers under such a burden of public justification undermines the right to representation of unpopular defendants.

e. Lawyers have a responsibility to their own conscience for the kinds of clients they choose to represent and the positions they choose to advance.

3. Monroe Freedman, “The Morality Of Lawyering” (1993)

a. The court also found an accumulation of “clear and unequivocal evidence” that, while Demjanjuk was not Ivan of Treblinka, he was the Ivan who voluntarily participated in genocide at Sovivor and other Nazi death camps.

b. Tigar’s moral response to my question illuminates a crucial issue of enormous public importance about what lawyers do and why they do it. 

5. Helen Thompson, “Freedom Fighter: Galveston Lawyer Anthony Griffin is Committed to Protecting the First Amendment Even if it Means Defending the Ku Klux Klan” (1995)

a. In May 1993 Griffin-who is black-was asked by the Texas affiliate of the ACLU to represent the Ku Klux Klan in a case that originated in Vidor, a predominantly white East Texas town with a decades-old reputation for virulent racism

b. The Texas Commission on Human Rights filed suit to force the Klan to release its membership list so its members could be questioned about their involvement in some illegal acts.

c. Griffin, who specializes in constitutional law, immediately recognized the suit as an infringement on the Klan’s First Amendment rights and accepted the case.

d. At the time he was the pro bono general counsel for the Texas chapter of the NAACP.

e. The NAACP severed ties with him, and blacks in Texas and across the country labeled him a traitor.

f. Most members of the KKK, by contrast, did not object to the hiring of a black lawyer. Grand Dragon Michael Lowe said, “We aren’t white supremacists, we are segregationists.”

g. Griffin says he has never had second thoughts about the decision that brought him so much grief. “My experience as a black man growing up in America taught me one thing-I’m always suspect. I’m the person folks usually try to shut up so I know how that feels. I’d rather protect my own and everyone else’s rights to free speech than worry about a bunch of boys walking around in sheets.”

MODEL RULE 1.1: COMPETENCE


A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.

MODEL RULE 1.8: CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES


(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1)  the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction, including whether the lawyer is representing the client in the transaction.


(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.


(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer unless the lawyer or other recipient of the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.


(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or medial rights to a portrayal or account based in substantial part on information relating to the representation.


(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.


(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:



(1) the client gives informed consent;


(2) there is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.


(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer’s disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.


(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.


(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:



(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses; and



(2) contract with a client for a reasonable contingent fee in a civil case.


(j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.


(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.

6. Togstad v. Vesely, Otto, Miller & Keefe  (Minn. 1980)

a. John Togstad was paralyzed while in the hospital under the care of Dr. Paul Blake.

b. About  14 months after her husband’s hospitalization began, plaintiff Joan Togstad met with attorney Jerre Miller regarding her husband’s condition. John Togstad’s former work supervisor had arranged the meeting, and accompanied Mrs. Togstad to Miller’s office.

c. One nurse told Mrs. Togstad that she had checked Mr. Togstad at 2 am and he was fine; that when she returned at 3 am, by mistake, and he was unable to move or speak.

d. Mrs. Togstad said she told Miller everything that happened at the hospital, and the nurses’ statements.

e. At the conclusion of the meeting Mrs. Togstad said that Miller said that “he did not think we had a legal case, however, he was going to discuss this with his partner.” 

f. She understood that if the partner thought there was something that could be done he would call back, and since he did not call back there was not a case.

g. She did not consult another attorney until one year after she talked to Miller because she relied on Miller’s “legal advice” that there was no case.

h. The jury found that Dr. Blake and the hospital were negligent and that the Dr’s negligence was a direct cause of the injuries. They also concluded that there was an attorney-client contractual relationship between Mrs. Togstad and Miller; that Miller was negligent in rendering advice regarding the possible claims of Mr. and Mrs. Togstad; that but for Miller’s negligence, plaintiffs would have been successful in the prosecution of a legal action against Dr. Blake.


B. The Lawyer-Client Relationship

MODEL RULE 1.0 (e)
(e) “Informed consent” denotes the agreement to a proposed course of conduct after the lawyer has communicated adequate information and explanation about the material risks of and reasonably available alternatives to the proposed course of conduct.

MODEL RULE 1.2: SCOPE OF REPRESENTATION AND ALLOCATION OF AUTHORITY BETWEEN CLIENT AND LAWYER


(a) Subject to paragraphs (c) and (d), a lawyer shall abide by a client’s decisions concerning the objectives of representation and, as required by Rule 1.4, shall consult with the client as to the means by which they are to be pursued. A lawyer may take such action on behalf of the client as is impliedly authorized to carry out the representation. A lawyer shall abide by a client’s decision whether to settle a matter. In a criminal case, the lawyer shall abide by the client’s decision, after consultation with the lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will testify.


(b) A lawyer’s representation of a client, including representation by appointment, does not constitute an endorsement of the client’s political, economic, social or moral views or activities.


(c) A lawyer may limit the scope of the representation if the limitation is reasonable under the circumstances and the client gives informed consent.


(d) A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client an may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.

MODEL RULE 1.4: COMMUNICATION


(a) A lawyer shall :

(1)  promptly inform the client of any decision or circumstance with respect to which the client’s informed consent, as defined in Rule 1.0 (e), is required by these Rules;

(2) reasonably consult with the client about the means by which the client’s objectives are to be accomplished;

(3) keep the client reasonably informed about the status of the matter;

(4) promptly comply with reasonable requests for information; and

(5) consult with the client about any relevant limitation on the lawyer’s conduct when the lawyer knows that the client expects assistance not permitted by the Rules of Professional Conduct or other law.


(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to make informed decisions regarding the representation.

MODEL RULE 1.14: CLIENT WITH DIMINISHED CAPACITY


(a) When a client’s capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.


(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client’s own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian.


(c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6.  When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client’s interests.

MODEL RULE 2.1: ADVISOR


In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors that may be relevant to the client’s situation.


(B. The Lawyer-Client Relationship con’t.)



1. Blanton v. Womancare  (Cal. 1985)

a. Plaintiff allegedly suffered a perforated uterus during an abortion, and brought an action for malpractice against the clinic, the student who performed the abortion, and the supervising physician.

b. Wesley Harris was the Plaintiff’s attorney and requested arbitration, but stated that his client would only consent to arbitration if her right to a trial de novo was preserved.

c. However Harris agreed in the agreement to arbitrate, that the case would be taken off the trial calendar, any award would be limited to a maximum of $15,000, and the Defendant’s attorney would choose the arbitrator.

d. The court approved the stipulation and approved the arbitration.

e. Plaintiff did not learn of this stipulation for nearly three months, and immediately objected and fired Harris.

f. The trial court, however, affirmed the validity of the agreement for binding arbitration.

g. The client as principal is bound by the acts of the attorney-agent within the scope of his actual authority.

h. An attorney is not authorized, however, merely by virtue of his retention in litigation, to “impair the client’s substantial rights or the cause of action itself.”

i. In this case the lack of justifiable reliance is clear. By any test, the stipulations, have consequences that affected substantial rights of the client.

j. The client has a right to be consulted, and his consent obtained, before the dispute is shifted to another, and quite different, forum, particularly where the transfer entails the sort of substantial consequences present here.





2. The Holland Case

a. James Louis Holland, a 47-year-old drifter, was hitch hiking in Utah in 1986. Samuel Frank Patt, age 71, picked Holland up. Holland ended up shooting and killing Patt.

b. At trial, Holland was convicted of murder and sentenced to death.

c. On appeal, the Utah Supreme Court vacated the death penalty on the grounds that the trial court had not considered the proper criteria and remanded for a new sentencing hearing.

d. According to Holland’s attorney, Elliot Levine, Holland wanted the state to impose the death penalty rather than life imprisonment without being allowed to smoke.

e. At the second sentencing hearing Levine introduced no new evidence, and offered no argument. Death was imposed a second time.

f. On the second appeal (automatic when death penalty is imposed) the Utah Supreme Court disqualified Levine. The court said, “an attorney is not justified in asserting that his client deserves the death penalty, even if his client desired to have that penalty imposed.”

g. Questions arise such as: What are “the interests of the client” and who should identify them? To whom should the attorney show “zeal and loyalty”? Etc…

3. Richard Wasserstrom, “Lawyers As Professionals: Some Moral Issues” (1975)

a. The relationship between the lawyer and the client is typically, if not inevitably, a morally defective on in which the client is not treated with the respect and dignity that he or she deserves.

b. It is hard (if not impossible), because of professional acculturation, and society’s treatment of the professional as elite, for a person to emerge from professional training and participate in a profession without the belief that he or she is a special kind of person, both different from somewhat better than those nonprofessional members of the social order.

c. The professional often, if not systematically, interacts with the client in both a manipulative and paternalistic fashion.

d. The professional does not, in short, treat the client like a person; the professional does not  accord the client the respect that he or she deserves.

e. At best the client is viewed from the perspective of the professional not as a whole person but as a segment or aspect of a person-an interesting kidney problem, a routine marijuana possession case, or another adolescent with an identity crisis.

4. Duncan Kennedy, “Distributive and Paternalistic Motives in Contract and Tort Law, With Special Reference to Compulsory Terms and Unequal Bargaining Power” (1982)

a. Almost everyone is a principled anti-paternalist, at least by his or her own account.. I will argue against principled anti-paternalism, and in favor of an ad hoc approach.

b. To be an ad hoc paternalist is to admit that one has no powerful, overarching test that will allow one anything more than intuitive confidence (either before or after one acts) that on is on the right side of this line. 

c. The actor comes to believe that the other is suffering from some form of false consciousness that will cause him to do something that will hurt him, physically or financially or morally or in some other way.

d. The actor will certainly try hard to persuade the other out of his false consciousness, and sometimes persuasion works.

e. Or perhaps there is a limited time or no time at all for persuasion, and the actor has either to act paternalistically right away or not at all. However there are strong reasons for not acting.

i. The actor’s intuition that they suffer from false consciousness may be wrong.

ii. Maybe their conduct was based not on the mistake the actor wrongly intuited, but on a larger plan the actor hadn’t understood.

iii. Maybe it would be best for the other to make the mistake and suffer the consequences.

f. Paternalistic action, when it works, has a strong positive connotation. Care is something we need; the ability to give care coercively but beneficially is one of the qualities we admire most intensely.

g. But there is a bad side to it as well, even when it works. The paternalist intervention is aggressive: it involves frustrating the other’s project by force (or by fraud, in the case of withholding information in order to control the other’s behavior or spare the other pain)

h. The truth of the matter is that what we need when we make decisions affecting the well being of other people is correct intuition about their needs and an attitude of respect for their autonomy.  Nothing else will help. And even intuition and respect may do no good at all. There isn’t any guarantee that you’ll get it right.

III. CHAPTER THREE: CONFIDENTIALITY AND THE ATTORNEY-CLIENT PRIVILEGE


The duty of confidentiality is a rule of professional responsibility that generally prohibits an attorney form revealing information concerning representation of a client to anyone. The attorney-client privilege is an evidentiary rule under which a client can prevent a lawyer from testifying as to communications of a client..

MODEL RULE 1.6: CONFIDENTIALITY OF INFORMATION


(a) A lawyer shall not reveal information relating to the representation of a client unless the client gives informed consent, the disclosure is impliedly authorized in order to carry out the representation, or the disclosure is permitted by paragraph (b).


(b) A lawyer may reveal information relating to the representation of a client to the extent the lawyer reasonably believes necessary:



(1) to prevent reasonably certain death or substantial bodily harm;



(2) to secure legal advice about the lawyer’s compliance with these Rules;


(3) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and the client, to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct in which the client was involved, or to respond to allegations in any proceeding concerning the lawyer’s representation of the client; or


(4) to comply with other law or a court order.


A. Spaulding v. Zimmerman  (Minn. 1962)

1.A boy, David, has an aneurysm possibly from an accident.  The Defendant’s doctor found the aneurysm but did not disclose this prior to settlement.

2. Neither David nor his father, the nominal plaintiff in the prior action, was then aware that David was suffering the aorta aneurysm but on the contrary believed that he was recovering from the injuries sustained in the accident when an agreement for settlement was reached.

3.  At no time was there information disclosed to the court that David was then suffering from an aorta aneurysm that may have been the result of the accident.

4.  Shortly after David’s aneurysm was found and he had surgery, he, having attained his majority, instituted the present action for additional damages due to the more serious injuries including the aneurysm that he alleges proximately resulted from the accident. 

5.  The prior order for settlement was vacated.

B. People v. Belge  (N.Y. 1975)

1. Mr. Belge was told by his client about three bodies of people his client had killed. Belge went and inspected one of the bodies.

2. This discovery was not disclosed to the authorities, but became public during the trial of Mr. Garrow (the client) in June of 1974, when to affirmatively establish the defense of insanity, these three other murders were brought before the jury by the defense in the Hamilton County trial.

3.Belge was brought under indictment , accused of having violated § 4200(1) of the Public Health law that requires decent burial, and §4143, which, in essence, requires anyone knowing of the death of a person without medical attendance, to report the same to the proper authorities.

4. Defense counsel moves for a dismissal of the indictment on the grounds that a confidential, privileged communication existed between him and Mr. Garrow, which should excuse the attorney from making full disclosure to the authorities.

5. (The court says) The Constitution of the U.S. attempts to preserve the dignity of the individual and to do that guarantees him the services of an attorney who will bring to the bar and to the bench every conceivable protection form the inroads of the state against such rights as are vested in the constitution for one accused of crime. Among those substantial constitutional rights is that a defendant does not have to incriminate himself.

7. In the case at bar we must weigh the importance of the general privilege of confidentiality in the performance of the defendant’s duties as an attorney, against the inroads of such a privilege.

8. The Court must balance the rights of the individual against the rights of society as a whole.

9. It is the decision of this Court that Francis R. Belge conducted himself as an officer of the Court with all the zeal at his command to protect the constitutional rights of his client. The Indictment is dismissed.

C. People v. Belge  (N.Y. App. 1975)

1. We affirm the Order of the Trial Court that properly dismissed the indictments laid against defendant for alleged violations of the Public Health Law.

2. We note, however, that the privilege is not all encompassing and that in a given case there may be conflicting considerations. We believe that an attorney must protect his client’s interests, but also must observe basic human standards of decency.

3. But because the only question presented was a legal one with respect to the sufficiency of the indictments, we limit our determination to that issue and do not reach the ethical questions underlying this case.


D. Confidentiality Rules and Injury to Third Parties-The duty of confidentiality when a lawyer learns (1) that the client intends to commit a crime or (2) threat the client has used the lawyer’s services to commit a fraud, has been the subject of great controversy. The relevant provisions of the 1969 ABA Model Code originally provided:



1. DR 4-101: Preservation of Confidences and Secrets of a Client




(A) A lawyer may reveal:

(1) The intention of his client to commit a crime and the information necessary to prevent the crime.



2. DR 7-102:  Representing a Client Within the Bounds of the Law




(B) A lawyer who receives information clearly stabling that:

(1) His client has, in the course of the representation, perpetrated a fraud upon a person or tribunal shall promptly call upon his client to rectify the same, and if his client refuses or is unable to do so, he shall reveal the fraud to the affected person or tribunal.

F. Kutak Commission Proposed Model Rule 1.6 (Revised Final Draft, June 30, 1982) 

1. Proposed the following rule:

(b) A lawyer may reveal[confidential] information to the extent the lawyer reasonably believes necessary:

(1) to prevent the client from committing a criminal or fraudulent act that the lawyer reasonably believes is likely to result in death or substantial bodily harm, or in substantial injury to the financial interests or property of another;

(2) to rectify the consequences of a client’s criminal or fraudulent act in the furtherance of which the lawyer’s services had been used;

2. In one of its most controversial actions, the ABA House of Delegates in 1983 altered the Kutak proposal, rejecting any provision for lawyer disclosure of client intent to cause financial injury or client fraud.

G. The Restatement (Third) of the Law Governing Lawyers §66 allows lawyers to disclose confidential information in order to “prevent reasonably certain death or serious bodily injury.” As to financial harm, the Restatement allows greater disclosure than is permitted under MR1.6, but imposes conditions that were not contained in the Kutak proposal. 

H. Restatement (Third) of the Law Governing Lawyers § 67 Using Or Disclosing Information To Prevent, Rectify, Or Mitigate Substantial Financial Loss
(1) A lawyer may use or disclose confidential client information when the lawyer reasonably believes that its use or disclosure is necessary to prevent a crime or fraud, and:

(a) the crime or fraud threatens substantial financial loss;

(b) the loss has not yet occurred;

(c) the lawyer’s client intends to commit the crime or fraud either personally or through a third person; and

(d) the client has employed or is employing the lawyer’s services in the matter in which the crime or fraud is committed,

(2) If a crime or fraud described in Subsection (1) has already occurred, a lawyer may use or disclose confidential client information when the lawyer reasonably believes its use or disclosure is necessary to prevent, rectify, or mitigate the loss.

(3) Before using or disclosing information under this Section, the lawyer must, if feasible, make a good-faith effort to persuade the client not to act. If the client or another person has already acted, the lawyer must, if feasible, advise the client to warn the victim or to take other action to prevent, rectify, or mitigate the loss. The lawyer must, if feasible, also advise the client of the lawyer’s ability to use or disclose information as provided in this Section and the consequences thereof.

I. Ronald D. Rotunda, “The Notice of Withdrawal and the New Model Rules of Professional Conduct: Blowing the Whistle and Waving the Red Flag” (1984)

1. Under the law of evidence, the long-held and uniform [attorney-client privilege] rule is that the lawyer has no privilege to keep client information confidential if the client communication furthers client fraud or crime.

2. Similarly, under the law of agency the lawyer as agents has no right to keep confidential the principal’s crimes or frauds committed in the course of the representation.

3. Some fear that if a lawyer may disclose the client’s plan to commit a serious fraud or crime, or the client’s plan to use the lawyer’s services to commit such acts, such a breach of confidence would prevent any client from ever again trusting his or her lawyer.

4. One must take with a grain of salt the protestations of those who fear that the sky will fall if the lawyer must reveal fraud.

5. Other exceptions to confidentiality already exist and they do not cause the sky to fall, neither will disclosure of the client’s intent to defraud upset the heavens.

6. Comment to Rule 1.6 indicates that there is no breach of confidence if the lawyer notifies anyone that he or she has withdrawn his or her work product and has withdrawn from further representation of the (former) client.

7. While the lawyer may not tell the third party or government agency the reason for the withdrawal (only a client may do that), the recipients of the notice of withdrawal are certain to be put on notice that something is wrong.

8. The Model Rules in this area attempt to balance complex and competing interests and to steer between disclosure and silence in order to assure that zealous representation does not become overzealous representation.

J. Fred C. Zacharias, “Rethinking Confidentiality” (1989)

1.Justifications for Confidentialities

a. The primary argument in favor of attorney-client confidentiality in civil cases rests on a three-step syllogism

i. For the adversary system to operate, citizens must use lawyers to resolve disputes and the lawyers must be able to represent clients effectively

ii. Attorneys can be effective only if they have all the   relevant facts at their disposal.

iii.  Clients will not employ lawyers, or at least will not provide them with adequate information, unless all aspects of the attorney-client relationship remain secret.

b. The systematic argument goes, attorney-client confidentiality is the foundation of orderly and effective adversarial justice.

c. The bar, however, has relied on other justifications for confidentiality.

i. Confidentiality enhances the quality of legal representation and thus helps produce accurate legal verdicts.

ii.  Confidentiality improves the attorney-client relationship.

iii. Confidentiality helps lawyers discover improprieties that the client plans, advise against them, and ultimately stop the misconduct.

d. Strict confidentiality also serves personal interests of segments of the bar. For ex: the rules relieve some lawyers from the psychological costs of having to make difficult ethical decisions.

e. Confidentiality also may benefit a lawyer financially.

f. Strict confidentiality provisions promote and reinforce American Society’s perception of lawyers as hired guns.

2.Is the Traditional Justifications Sound in Theory?

a. Confidentiality’s Systematic Justification-To accept the modern systematic arguments in favor of confidentiality, one must reach one of two conclusions.

i. Clients would use lawyers significantly less if more exceptions existed.

ii. Clients who employ lawyers would reveal substantially less information.

b. Both of the above conclusions are questionable

i. In theory, potential clients will use lawyers even if confidentiality is circumscribed. As matters become complex, laypersons have no choice but to consult the experts.

ii. A client who expects the lawyer to reveal embarrassing or damaging facts may not be willing to tell all.

iii. Attorneys must regularly inform clients of the rules, or clients must learn of them from independent sources.

iv. For if these premises do not hold true, hesitant clients will withhold information despite the existence of firm confidentiality guarantees.

v. It is problematic to assume that clients would avoid lawyers to any significant degree merely because they cannot speak in absolute secrecy.

c. Enhancing the Quality of Leal Representation and Maintaining Adversarial “Truth-seeking” Stated broadly, the claim that lawyers can be effective only when informed of all relevant facts is simply untrue

d. The argument in support of confidentiality must thus be redefined as follows: Lawyers whose clients hide information are likely to perform less ably.

e. This does not do full justice to one type of client: the genuinely confused client who needs advice and representation, but unthinkingly hesitates to confide for fear his secrets will become public.

f. Client Dignity and the Trust Relationship-Even if we accept client “autonomy” as an important value, there are limits to how comfortable we want clients to be in the belief that their lawyers will never take a stand against them.

g. Preventing Client Misconduct-helping lawyers obtain information enables them to advise clients against committing improper acts or filling frivolous claims.

h. It is unclear that strict confidentiality is what provokes client candor about potential improprieties.

i. Enabling clients to discuss planned misconduct with impunity sometimes might even promote misconduct.

K. The Attorney-Client Privilege-the attorney-client privilege is different from the duty of confidentiality. The attorney-client privilege is a rule of evidence rather than a rule of professional responsibility.

1. The rule of Confidentiality is broader than the attorney-client privilege in two respects:

a. The rule of confidentiality applies in all situations whereas the privilege applies only when the lawyer is called on to testify.

b. The rule of confidentiality applies to a broader range of information; under MR1.6, the duty of confidentiality applies to “information relating to representation of a client,” whereas, the attorney-client privilege covers only communications from the client under fairly narrowly defined circumstances.

L. State v. Hansen  (Wash. 1993)

1. Hansen was convicted of a felony and sentenced to 24 months in prison.

2. Several months after his release from prison Hanson began contacting attorneys in order to bring a civil action against the State, Judge, his defense attorney, and the prosecutor.

3. Hanson contacted Youtz, an attorney, and explained that he felt he had been conspired against.

4. Youtz explained to Hansen that he would not take the case and that Hansen might want to seek another attorney with more experience in criminal law.

5. Hansen then told Youtz he was going to “blow them all away, the prosecutor, the judge and the public defender.

6. Youtz contacted the named prosecutor and described his conversation with Hansen. He then contacted the Judge. 

7. Attorney-Client Privilege-Hansen argues that he should not be subject to culpability due to his reasonable belief that he was engaged in a confidential and privileged conversation when he made the threat.

8. In this case the “attending circumstances” cannot form the basis for a subjective belief that an attorney-client relationship existed.

9. Even if an attorney-client relationship had existed, it would have ended when Youtz explained to Hansen that he should seek another attorney.

10. The attorney-client privilege is not applicable to a client’s remarks concerning the furtherance of a crime, fraud, or to conversations regarding the contemplation of a future crime.

M. One of the more difficult issues for courts has been the applicability of the attorney-client privilege to communications made within the corporation. Two rules have evolved:

1. Under the “control group” test, communications are protected if they are between the corporation’s lawyer and its senior management.

2. Under the “subject matter” test, communications between attorney and employees are protected if “the subject matter of the communication is within the scope of the employee’s corporate duties.

N. Upjohn Co. v. United States  (1981)

1. Upjohn decided to conduct an internal investigation of what it called “questionable payments” of one of Upjohn’s foreign subsidiaries

2. A letter was sent to “All foreign General and Area Manager’s” that indicated that the Chairman had asked Thomas, identified as “the company’s General Counsel,” “to conduct an investigation for the purpose of determining the nature and magnitude of any payments made by the Upjohn Company or any of its subsidiaries to any employee or official of a foreign government.” Managers were instructed to treat the investigation as “highly confidential.

3. On March 26,1976, the company voluntarily submitted a preliminary report to the Securities and Exchange Commission on Form 8-K disclosing certain questionable payments.

4. On November 23,1976 the service issued a summons demanding production of some documents.

5. The company declined to produce the documents on the grounds that they were protected from disclosure by the attorney client privilege.

6.The Court of Appeals declined to extend the attorney-client privilege beyond the limits of the control group test.

7. However the privilege only protects disclosure of communications; it does not protect disclosure of the underlying facts by those who communicated with the attorney.

IV. CHAPTER FOUR: CONFLICTS OF INTEREST


A. Conflicting Interests With Other Clients and With Third Parties

MODEL RULE 1.7: CONFLICT OF INTEREST: CURRENT CLIENTS


(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the representation involves a concurrent conflict of interest. A concurrent conflict of interest exists if:

(1) the representation of one client will be directly adverse to another client; or

(2) there is a significant risk that the representation of one or more clients will be materially limited by the lawyer’s responsibilities to another client, a former client or a third person or by a personal interest of the lawyer.


(b) Notwithstanding the existence of a concurrent conflict of interest under paragraph (a), a lawyer may represent a client if:

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent representation to each affected client;

(2) the representation is not prohibited by law;

(3) the representation does not involve the assertion of a claim by one client against another client represented by the lawyer in the same litigation or other proceeding before a tribunal; and

(4) each affected client gives informed consent, confirmed in writing.

MODEL RULE 1.8: CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES


(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1)  the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction, including whether the lawyer is representing the client in the transaction.


(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.


(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer unless the lawyer or other recipient of the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.


(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or medial rights to a portrayal or account based in substantial part on information relating to the representation.


(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.


(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:

(1) the client gives informed consent;


(2) there is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.


(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer’s disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.


(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:



(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses; and



(2) contract with a client for a reasonable contingent fee in a civil case.


(j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.


(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.

MODEL RULE 1.9: DUTIES TO FORMER CLIENTS


(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.


(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 



(1) whose interests are materially adverse to that person; and


(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; 

unless the former client gives informed consent, confirmed in writing.


(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or



(2) reveal information relating to the representation except these Rules would permit or require with respect to a client.

MODEL RULE 1.10: IMPUTATION OF CONFLICTS OF INTEREST: GENERAL RULE


(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9 unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.


(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.


(c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.

(d) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11.

MODEL RULE 1.11: SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT GOVERNMENT OFFICERS AND EMPLOYEES


(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government:



(1) is subject to Rule 1.9(c); and


(2) shall not otherwise represent a client in connection with a matter in which the lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

(1) the disqualified lawyer is timely screened form any participation in the matter and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.


(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. As used in this Rule, the term “confidential government information” means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened form nay participation in the matter and is apportioned no part of the fee therefrom.


(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee:



(1) is subject to Rules 1.7 and 1.9; and



(2) shall not:

(i) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or

(ii) negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).


(e) As used in this Rule, the term “matter” includes:

(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and

(2) any other matter covered by the conflict of interest rules of the appropriate government agency.

MODEL RULE 1.12: FORMER JUDGE, ARBITRATOR, MEDIATOR OR OTHER THIRD-PARTY NEUTRAL


(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give informed consent, confirmed in writing.


(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as a lawyer for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer or as an arbitrator, mediator or other third-party neutral. A lawyer serving as a law clerk to a judge, or other adjudicative officer may negotiate for employment with a party or lawyer involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge, or other adjudicative officer.


(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the provisions of this rule.


(d) An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from subsequently representing that party.

MODEL RULE 1.13: ORGANIZATION AS CLIENT


(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.


(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law which reasonably might be imputed to the organization, and is likely to result in substantial injury to the organization, the lawyer shall proceed as is reasonably necessary in the best interest of the organization. In determining how to proceed, the lawyer shall give due consideration to the seriousness of the violation and its consequences, the scope and nature of the lawyer’s representation, the responsibility in the organization and the apparent motivation of the person involved, the policies of the organization concerning such matters and any other relevant considerations. Any measures taken shall be designed to minimize disruption of the organization and the risk of revealing information relating to the representation to persons outside the organization. Such measures may include among others:



(1) asking for reconsideration of the matter;


(2) advising that a separate legal opinion on the matter be sought for presentation to appropriate authority in the organization; and


(3) referring the matter to higher authority in the organization, including, if warranted by the seriousness of the matter, referral to the highest authority that can act on behalf of the organization as determined by applicable law.

(c) If, despite a lawyer’s efforts in accordance with paragraph (b), the highest authority that can act on behalf of the organization insists upon action, or a refusal to act, that is clearly a violation of law and is likely to result in substantial injury to the organization, the lawyer may resign in accordance with Rule 1.16.

(d) In dealing with an organization’s directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing.

(e) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization’s consent to the duel representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.

MODEL RULE 1.14: CLIENT WITH DIMINISHED CAPACITY


(a) When a client’s capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.


(b) When the lawyer reasonably believes that the client has diminished capacity, is at risk of substantial physical, financial or other harm unless action is taken and cannot adequately act in the client’s own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a guardian ad litem, conservator or guardian.

(c) Information relating to the representation of a client with diminished capacity is protected by Rule 1.6.  When taking protective action pursuant to paragraph (b), the lawyer is impliedly authorized under Rule 1.6(a) to reveal information about the client, but only to the extent reasonably necessary to protect the client’s interests.

MODEL RULE 1.15: SAFEKEEPING PROPERTY


(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection with a representation separate from the lawyer’s own property. Funds shall be kept in a separate account maintained in the state where the lawyer’s office is situated, or elsewhere with the consent of the client or third person. Other property shall be identified as such and appropriately safeguarded. Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of [five years] after termination of the representation.


(b) A lawyer may deposit the lawyer’s own funds in a client trust account for the sole purpose of paying bank service charges on that account, but only in an amount necessary for that purpose.


(c) A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.


(d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify the client or third person. Except as stated in this rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.


(e) When in the course of representation a lawyer is in possession of property in which two or more persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the property as to which the interests are not in dispute.

MODEL RULE 1.16: DECLINING OR TERMINATING REPRESENTATION


(a) Except as stated in paragraph  (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from representation of a client if:

(1) the representation will result in violation of the rules of professional conduct or other law;

(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or



(3) the lawyer is discharged.


(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:


(1) withdrawal can be accomplished without material adverse effect on the interests of the client,

(2) the client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent;

(3) the client has used the lawyer’s services to perpetrate a crime or fraud;

(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement; 

(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;

(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or



(7) other good cause for withdrawal exists.


(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.


(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.

MODEL RULE 1.17: SALE OF LAW PRACTICE


A lawyer or a law firm may sell or purchase a law practice, or an area of law practice, including good will, if the following conditions are satisfied:


(a) The seller ceases to engage in the private practice of law, or in the area of practice that has been sold, [in the geographic area] [in the jurisdiction] (a jurisdiction may elect either version) in which the practice has been conducted;


(b) The entire practice, or the entire area of practice, is sold to one or more lawyers or law firms; 


(c) The seller gives written notice to each of the seller’s clients regarding:



(1) the proposed sale;



(2) the client’s right to retain other counsel or to take possession of the file; and


(3) the fact that the client’s consent to the transfer of the client’s files will be presumed if the client does not take any action or does not otherwise object writing ninety (90) days of receipt of the notice.

If a client cannot be given notice, the representation of that client may be transferred to the purchaser only upon entry of an order so authorizing by a court having jurisdiction. The seller may disclose to the court in camera information relating to the representation only to the extent necessary to obtain an order authorizing the transfer of a file.


(d) The fees charged clients shall not be increased by reason of the sale.

MODEL RULE 1.18: DUTIES TO PROSPECTIVE CLIENT


(a) A person who discusses with a lawyer the possibility of forming a client-lawyer relationship with respect to a matter is a prospective client.


(b) Even when no client-lawyer relationship ensues, a lawyer who has had discussions with a prospective client shall not use or reveal information learned in the consultation, except as Rule 1.9 would permit with respect to information of a former client.


(c) A lawyer subject to paragraph (b)  shall not represent a client with interests materially adverse to those of a prospective client in the same or a substantially related matter if the lawyer received information from the prospective client that could be significantly harmful to that person in the matter, except as provided in paragraph (d). If a lawyer is disqualified from representation under this paragraph, no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter, except as provided in paragraph (d).


(d) When the lawyer has received disqualifying information as defined in paragraph (c), representation is permissible if:

(1) both the affected client and the prospective client have given informed consent, confirmed in writing, or:

(2) the lawyer who received the information took reasonable measures to avoid exposure to more disqualifying information than was reasonably necessary to determine whether to represent the prospective client; and 

(i) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and


(ii) written notice is promptly given to the prospective client.

MODEL RULE 2.1: ADVISOR


In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors that may be relevant to the client’s situation.

MODEL RULE 2.3: EVALUATION FOR USE BY THIRD PERSONS

(a) A lawyer may provide an evaluation of a matter affecting a client for the use of someone other than the client if the lawyer reasonably believes that making the evaluation is compatible with other aspects of the lawyer’s relationship with the client;


(b) When the lawyer knows or reasonably should know that the evaluation is likely to affect the client’s interests materially and adversely, the lawyer shall not provide the evaluation unless the client gives informed consent.


(c) Except as disclosure is authorized in connection with a report of an evaluation, information relating to the evaluation is otherwise protected by Rule 1.6.

MODEL RULE 2.4: LAWYER SERVING AS THIRD-PARTY NEUTRAL


(a) A lawyer serves as a third-party neutral when the lawyer assists two or more persons who are not clients of the lawyer to reach a resolution of a dispute or other matter that has arisen between them. Service as a third-party neutral may include service as an arbitrator, a mediator or in such other capacity as will enable the lawyer to assist the parties to resolve the matter.


(b) A lawyer serving as a third-party neutral shall inform unrepresented parties that the lawyer is not representing them. When the lawyer knows or reasonably should know that a party does not understand the lawyer’s role in the matter, the lawyer shall explain the difference between the lawyer’s role as a third-party neutral and a lawyer’s role as one who represents a client.


(A. Conflicting Interests With Other Clients and With Third Parties con’t)



1. Hotz v. Minyard  (S.C. 1991)

a. Tommy and Judy are brother and sister, their father owed two automobile dealerships. Tommy is in charge of Greenville, and Judy worked at the Anderson dealership.

b. In 1985 Mr. Minyard signed a Contract with GM stating that Judy was the successor dealer at the Anderson Dealership.

c. Dobson (lawyer) worked for the entire family (including Tommy and Judy) for various legal matters for years.

d. In 1984 Mr. Minyard executed a will at Dobson’s office with his wife, secretary, and Tommy in attendance. He signed a will that left Tommy the Greenville Dealership.

e. The rest of his estate was divided Between Tommy and a Trust for Judy after his wife’s death.

f. Later the same day Mr. Minyard returned to Dobson’s office and signed a second will containing the same provisions as the first except it gave the real estate upon which the Greenville dealership was located to Tommy outright. Mr. Minyard instructed Dobson not to disclose the existence of the second will. He specifically said not to tell Judy about it.

g. In 1985 Judy called Dobson to see a copy of her father’s will. At Mr. Minyard’s direction, or at least with his express permission, Dobson showed Judy the first will and discussed it with her in detail.

h. Judy claims Dobson told her the will she was shown was in actuality her father’s last will and testament. 

i. Judy’s complaint alleges Dobson breached his fiduciary duty to her by misrepresenting her father’s will in Jan. 1985.

j. She claimed she trusted Dobson because of her dealings with him over the years as her lawyer and accountant.

k. A fiduciary relationship exists when one has a special confidence in another so that the latte, in equity and good conscience, is bound to act in good faith.

l. Dobson owed Judy the duty to deal with her in good faith and not actively misrepresent the first will.  



2.Employers Casualty Company v. Tilley  (Tex. 1973)

a. Employers engaged an attorney to represent Tilley as his attorney in a personal injury suit (Starkey)

b. For a period of 18 months, the attorney not only performed such services for Tilley in defending against Starky, but he also performed services for Employers which were adverse to Tilley on the question of coverage.

c. The attorney did not advise Tilley of the apparent conflict of interest between Tilley and the Employers. Instead, he continued to act as Tilley’s attorney while actively working against him in developing evidence for the Employers on the coverage question.

d. Custom, reputation and honesty of intention and motive are not the tests for determining the guidelines that an attorney must follow when confronted with a conflict between the insurer who pays his fee and the insured who is entitled to his undivided loyalty as his attorney of record.

e. If a conflict arises between the interests of the insurer and the insured, the attorney owes a duty to the insured to immediately advise him of the conflict.

f. The subsequent conduct of Employers through the same attorney it had engaged to represent Tilley was clearly in violation of the public policy set forth in the ABA’s “guiding principals” for the guidance of liability insurers furnishing legal counsel for their insured’s.

g. Employers is estopped as a matter of law from denying the responsibilities  under its policy for defense of the Starkey suit.


B. Constitutional Considerations in Criminal Cases



1. Mickens v. Taylor (2002)

a. Attorney Saunders was appointed to represent Hall who was charged with assault. He met with him once for 15-20 mins.

b. Hall was murdered, and Mickens was charged with his murder. Saunders was appointed to represent Mickens in the murder trial. Saunders did not disclose that he had previously represented Hall.

c. Mickens was found guilty and sentenced to death. He sought habeas corpus relief alleging that he was denied effective assistance of counsel because Hall had a conflict of interest.

d. As a general matter, a defendant alleging a Sixth Amendment violation must demonstrate “a reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding would have been different.

e. Petitioner’s proposed rule of automatic reversal when there existed a conflict that did not affect counsel’s performance, but the trial judge failed to make the “Sullivan-mandated inquiry,” makes little policy sense. Prejudice will be presumed only if the conflict has significantly affected counsel’s performance.

f. It was at least necessary for the petitioner to establish that the conflict of interest adversely affected his counsel’s performance. Judgment Affirmed.


C. Conflicting Interests Between Client and Lawyer

MODEL RULE 1.8: CONFLICT OF INTEREST: CURRENT CLIENTS: SPECIFIC RULES


(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1)  the transaction and terms on which the lawyer acquires the interest are fair and reasonable to the client and are fully disclosed and transmitted in writing in a manner that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the transaction and the lawyer’s role in the transaction, including whether the lawyer is representing the client in the transaction, including whether the lawyer is representing the client in the transaction.


(b) A lawyer shall not use information relating to representation of a client to the disadvantage of the client unless the client gives informed consent, except as permitted or required by these Rules.


(c) A lawyer shall not solicit any substantial gift from a client, including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a person related to the lawyer unless the lawyer or other recipient of the client. For purposes of this paragraph, related persons include a spouse, child, grandchild, parent, grandparent or other relative or individual with whom the lawyer or the client maintains a close, familial relationship.


(d) Prior to the conclusion of representation of a client, a lawyer shall not make or negotiate an agreement giving the lawyer literary or medial rights to a portrayal or account based in substantial part on information relating to the representation.


(e) A lawyer shall not provide financial assistance to a client in connection with pending or contemplated litigation, except that:

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf of the client.


(f) A lawyer shall not accept compensation for representing a client from one other than the client unless:

(1) the client gives informed consent;

(2) there is no interference with the lawyer’s independence of professional judgment or with the client-lawyer relationship; and

(3) information relating to representation of a client is protected as required by Rule 1.6.


(g) A lawyer who represents two or more clients shall not participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer’s disclosure shall include the existence and nature of all the claims or pleas involved and of the participation of each person in the settlement.


(h) A lawyer shall not:

(1) make an agreement prospectively limiting the lawyer’s liability to a client for malpractice unless the client is independently represented in making the agreement; or

(2) settle a claim or potential claim for such liability with an unrepresented client or former client unless that person is advised in writing of the desirability of seeking and is given a reasonable opportunity to seek the advice of independent legal counsel in connection therewith.

(i) A lawyer shall not acquire a proprietary interest in the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the lawyer may:



(1) acquire a lien authorized by law to secure the lawyer’s fee or expenses; and



(2) contract with a client for a reasonable contingent fee in a civil case.


(j) A lawyer shall not have sexual relations with a client unless a consensual sexual relationship existed between them when the client-lawyer relationship commenced.


(k) While lawyers are associated in a firm, a prohibition in the foregoing paragraphs (a) through (i) that applies to any one of them shall apply to all of them.


(C. Conflicting Interests Between Client and Lawyer con’t)



1. Maxwell v. Superior Court of Los Angeles County (Cal. 1982)

a. Petitioner is charged with four counts of robbery and ten of murder. He retained attorneys who were experienced defense lawyers.

b. The contract provides that irrevocably he assigns to counsel, as their fee, “any and all right, title, and interest, of any kind, nature and description throughout the world in and to the story of his entire life…” including all entertainment and commercial exploitation rights. He is to receive 15% of the “net amount” realized by the exploitation.

c. The contract reflects extensive disclosure of possible conflicts and prejudice. 

d. Protection of a defendant’s right to loyal counsel is essential.

e. We now conclude, however, that, with exceptions set forth in this opinion, the mere possibility of a conflict does not warrant pretrial removal of competent counsel in a criminal case over defendant’s informed objection.

f. In this case, extensive pretrial disclosures about conflicts arising from the fee contract were made on the record to both petitioner and court. Yet petitioner insisted on proceeding with his counsel.

g. The trial court’s procedure here, we think, sufficiently established that petitioner was competent to waive his rights.


D. Conflicting Interests Between Present and Former Clients

MODEL RULE 1.9: DUTIES TO FORMER CLIENTS


(a) A lawyer who has formerly represented a client in a matter shall not thereafter represent another person in the same or a substantially related matter in which that person’s interests are materially adverse to the interests of the former client unless the former client gives informed consent, confirmed in writing.


(b) A lawyer shall not knowingly represent a person in the same or a substantially related matter in which a firm with which the lawyer formerly was associated had previously represented a client 



(1) whose interests are materially adverse to that person; and


(2) about whom the lawyer had acquired information protected by Rules 1.6 and 1.9(c) that is material to the matter; 

unless the former client gives informed consent, confirmed in writing.


(c) A lawyer who has formerly represented a client in a matter or whose present or former firm has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former client except as these Rules would permit or require with respect to a client, or when the information has become generally known; or



(2) reveal information relating to the representation except these Rules would permit or require with respect to a client.


(D. Conflicting Interests Between Present and Former Clients con’t)



1. Westinghouse Elec. Corp. v. Gulf Oil Corp. (7th Cir. 1978)

a. Review of the property of a district court’s refusal to grant a motion to disqualify opposing counsel.

b. The issues presented are whether there is a sufficient relationship between matters presented by the pending litigation and matters, which the lawyers in question worked on in behalf of the party now seeking disqualification, and whether the party seeking disqualification has given legally sufficient consent to the dual representation.

c. The substantial relationship rule embodies the substance of Canons 4and 9 of the ABA Code of Professional Responsibility. Canon 4 provides that “a lawyer should preserve the confidences and secrets of a client,” and Canon 9 provides  that “a lawyer should avoid even the appearance of professional impropriety.” As a result it is clear that the determination of whether there is a substantial relationship turns on the possibility, or appearance thereof, that confidential information might have been given to the attorney in relation to the subsequent matter in which disqualification is sought,

d. Substantial relationship “is determined by asking whether it could reasonably be said that during the former representation [that] attorney might have acquired information related to the subject matter of the subsequent representation.

e. Having established the presumption that this information was given, disqualification must result if the information is relevant to the issues in the suit pending against Gulf.

f. Motion to disqualify Bigbee is granted.


E. Imputed Conflicts of Interest

MODEL RULE 1.10: IMPUTATION OF CONFLICTS OF INTEREST: GENERAL RULE


(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one of them practicing alone would be prohibited from doing so by Rules 1.7 or 1.9 unless the prohibition is based on a personal interest of the prohibited lawyer and does not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm.


(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter representing a person with interests materially adverse to those of a client represented by the formerly associated lawyer and not currently represented by the firm, unless:

(1) the matter is the same or substantially related to that in which the formerly associated lawyer represented the client; and 

(2) any lawyer remaining in the firm has information protected by Rules 1.6 and 1.9(c) that is material to the matter.


(c) A disqualification prescribed by this rule may be waived by the affected client under the conditions stated in Rule 1.7.

(d) The disqualification of lawyers associated in a firm with former or current government lawyers is governed by Rule 1.11.

MODEL RULE 1.11: SPECIAL CONFLICTS OF INTEREST FOR FORMER AND CURRENT GOVERNMENT OFFICERS AND EMPLOYEES


(a) Except as law may otherwise expressly permit, a lawyer who has formerly served as a public officer or employee of the government:



(1) is subject to Rule 1.9(c); and


(2) shall not otherwise represent a client in connection with a matter in which the

lawyer participated personally and substantially as a public officer or employee, unless the appropriate government agency gives its informed consent, confirmed in writing, to the representation.

(b) When a lawyer is disqualified from representation under paragraph (a), no lawyer in firm with which that lawyer is associated may knowingly undertake or continue representation in such a matter unless:

(1) the disqualified lawyer is timely screened form any participation in the matter and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the appropriate government agency to enable it to ascertain compliance with the provisions of this rule.


(c) Except as law may otherwise expressly permit, a lawyer having information that the lawyer knows is confidential government information about a person acquired when the lawyer was a public officer or employee, may not represent a private client whose interests are adverse to that person in a matter in which the information could be used to the material disadvantage of that person. As used in this Rule, the term “confidential government information” means information that has been obtained under governmental authority and which, at the time this Rule is applied, the government is prohibited by law from disclosing to the public or has a legal privilege not to disclose and which is not otherwise available to the public. A firm with which that lawyer is associated may undertake or continue representation in the matter only if the disqualified lawyer is timely screened form nay participation in the matter and is apportioned no part of the fee therefrom.


(d) Except as law may otherwise expressly permit, a lawyer currently serving as a public officer or employee:

(1) is subject to Rules 1.7 and 1.9; and



(2) shall not:

(i) participate in a matter in which the lawyer participated personally and substantially while in private practice or nongovernmental employment, unless the appropriate government agency gives its informed consent, confirmed in writing; or

(ii) negotiate for private employment with any person who is involved as a party or as lawyer for a party in a matter in which the lawyer is participating personally and substantially, except that a lawyer serving as a law clerk to a judge, other adjudicative officer or arbitrator may negotiate for private employment as permitted by Rule 1.12(b) and subject to the conditions stated in Rule 1.12(b).


(e) As used in this Rule, the term “matter” includes:

(1) any judicial or other proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties, and

(2) any other matter covered by the conflict of interest rules of the appropriate government agency.

MODEL RULE 1.12: FORMER JUDGE, ARBITRATOR, MEDIATOR OR OTHER THIRD-PARTY NEUTRAL


(a) Except as stated in paragraph (d), a lawyer shall not represent anyone in connection with a matter in which the lawyer participated personally and substantially as a judge or other adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-party neutral, unless all parties to the proceeding give informed consent, confirmed in writing.

(b) A lawyer shall not negotiate for employment with any person who is involved as a party or as a lawyer for a party in a matter in which the lawyer is participating personally and substantially as a judge or other adjudicative officer or as an arbitrator, mediator or other third-party neutral. A lawyer serving as a law clerk to a judge, or other adjudicative officer may negotiate for employment with a party or lawyer involved in a matter in which the clerk is participating personally and substantially, but only after the lawyer has notified the judge, or other adjudicative officer.


(c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that lawyer is associated may knowingly undertake or continue representation in the matter unless:

(1) the disqualified lawyer is timely screened from any participation in the matter and is apportioned no part of the fee therefrom; and 

(2) written notice is promptly given to the parties and any appropriate tribunal to enable them to ascertain compliance with the provisions of this rule.


(d) An arbitrator selected as a partisan of a party in a multimember arbitration panel is not prohibited from subsequently representing that party.


(E. Imputed Conflicts of Interest con’t)



1. LaSalle Nat’l Bank v. County of Lake (7th Cir. 1983)

a. Seidler served as an Ass. States Attorney in past, and later joined a Chicago law firm as an associate.

b. The district court granted the motion to disqualify plaintiff’s law firm, finding that the past association with the States Attorney’s office gave rise to an appearance of impropriety and holding that both the attorney and the entire law firm must be disqualified.

c. We must address whether this disqualification should be extended to the entire law firm.

d. If past employment in government results in the disqualification of future employers from representing some of their long-term clients, it seems clearly possible that government attorneys will be regarded as “Typhoid Marys”

e. In the case at hand Seidler joined the firm on Feb. 2, 1981; yet screening arrangements were not established until the disqualification motion was filed in August 1981.

f. No specific institutional mechanisms were in place to insure that information was not shared, even if inadvertently, between the months of Feb. and August.

g. The district court did not abuse its discretion in extending the disqualification of Seidler to the entire law firm.

2. Monroe Freedman, “The Ethical Illusion of Screening; Pretending that a Lawyer Can Switch Sides on a Case and be ‘Screened’ off from that Case Represents a Serious Ethical Breakdown.”  (1995)

a. The ethical breakdown that permits screening of former government lawyers began in the mid-1970’s and culminated in the ABA’s 1983 Model Rules. Now the law firm can avoid disqualification by screening the former government lawyer from participation in the case and by giving written notice to the gov’t agency.

b. The new error is to extent the screening scam form former gov’t lawyers and apply it to lawyers who switch sides in cases by moving form one private law firm to another.

c. The traditional presumption underlying imputed disqualification is based upon a high level of temptation, a low level of visibility, and a near-impossible burden if Plaintiff were required to prove an actual breach of confidences.

d. Supporters of screening contend that objections to screening reflect skepticism, even cynicism, about lawyers.

e. A major purpose of the conflict-of-interest rules is to allay that skepticism, and an un-police able assurance of screening by a law firm is not likely to do the job.


F. Organizational Clients

MODEL RULE 1.13: ORGANIZATION AS CLIENT


(a) A lawyer employed or retained by an organization represents the organization acting through its duly authorized constituents.


(b) If a lawyer for an organization knows that an officer, employee or other person associated with the organization is engaged in action, intends to act or refuses to act in a matter related to the representation that is a violation of a legal obligation to the organization, or a violation of law which reasonably might be imputed to the organization, and is likely to result in
substantial injury to the organization, the lawyer shall proceed as is reasonably necessary in the best interest of the organization. In determining how to proceed, the lawyer shall give due consideration to the seriousness of the violation and its consequences, the scope and nature of the lawyer’s representation, the responsibility in the organization and the apparent motivation of the person involved, the policies of the organization concerning such matters and any other relevant considerations. Any measures taken shall be designed to minimize disruption of the organization and the risk of revealing information relating to the representation to persons outside the organization. Such measures may include among others:



(1) asking for reconsideration of the matter;


(2) advising that a separate legal opinion on the matter be sought for presentation to appropriate authority in the organization; and


(3) referring the matter to higher authority in the organization, including, if warranted by the seriousness of the matter, referral to the highest authority that can act on behalf of the organization as determined by applicable law.

(c) If, despite a lawyer’s efforts in accordance with paragraph (b), the highest authority that can act on behalf of the organization insists upon action, or a refusal to act, that is clearly a violation of law and is likely to result in substantial injury to the organization, the lawyer may resign in accordance with Rule 1.16.

(d) In dealing with an organization’s directors, officers, employees, members, shareholders or other constituents, a lawyer shall explain the identity of the client when the lawyer knows or reasonably should know that the organization’s interests are adverse to those of the constituents with whom the lawyer is dealing.

(e) A lawyer representing an organization may also represent any of its directors, officers, employees, members, shareholders or other constituents, subject to the provisions of Rule 1.7. If the organization’s consent to the duel representation is required by Rule 1.7, the consent shall be given by an appropriate official of the organization other than the individual who is to be represented, or by the shareholders.


(F. Organizational Clients con’t)

1. Ellen Joan Pollock, “Limited Partners: Lawyers for Enron Faulted Its Deals, Didn’t Force Issue; Vinson & Elkins Rejects Idea Firm Should Have Taken Doubts to Client’s Board,” (2002)

a. Vinson & Elkins (V&E) didn’t blow the whistle even though some of the deals posed conflicts of interest or weren’t in Enron’s best interests. Again and again its lawyers backed down when rebuffed, expressing their unease to Enron’s in-house attorneys but not to its most senior executives or to its board.

b. The firm’s bind casts a stark light on the central issue law firms face when they represent large corporations: Just what are their obligations to the client and the client’s shareholders?

c. Enron was V & E’s biggest client, pouring roughly $35.6 million into the firm’s coffers in 2001, 7.8% of its revenue.

d. V&E has been forced into an odd corner. Though it had strong misgivings about some of Enron’s deal making and disclosures, it isn’t in a position to talk about those misgivings because it, too, faces lawsuits and investigations.

e. At a congressional hearing in March, Mr. Dilg, who oversaw the Enron account for V&E, deflected many questions, prompting an exasperated Rep. Clifford B. Stearns of Florida to ask, “You’re saying that you, as counsel for Enron, never saw anything egregious about anything they did during the entire relationship you had with Enron? Mr. Dilg answered, “Yes, sir.” 

V. CHAPTER FIVE: LAWYER ADVOCACY AND ITS LIMITS

A. Advocacy and Moral Responsibility

MODEL RULE 1.16: DECLINING OR TERMINATING REPRESENTATION


(a) Except as stated in paragraph  (c), a lawyer shall not represent a client or, where representation has commenced, shall withdraw from representation of a client if:



(1) the representation will result in violation of the rules of professional conduct or other law;



(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent the client; or



(3) the lawyer is discharged.


(b) Except as stated in paragraph (c), a lawyer may withdraw from representing a client if:



(1) withdrawal can be accomplished without material adverse effect on the interests of the client,



(2) the client persists in a course of action involving the lawyer’s services that the lawyer reasonably believes is criminal or fraudulent;



(3) the client has used the lawyer’s services to perpetrate a crime or fraud;



(4) the client insists upon taking action that the lawyer considers repugnant or with which the lawyer has a fundamental disagreement; 



(5) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s services and has been given reasonable warning that the lawyer will withdraw unless the obligation is fulfilled;



(6) the representation will result in an unreasonable financial burden on the lawyer or has been rendered unreasonably difficult by the client; or



(7) other good cause for withdrawal exists.


(c) A lawyer must comply with applicable law requiring notice to or permission of a tribunal when terminating a representation. When ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for terminating the representation.


(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of other counsel, surrendering papers and property to which the client is entitled and refunding any advance payment of fee or expense that has not been earned or incurred. The lawyer may retain papers relating to the client to the extent permitted by other law.

MODEL RULE 2.1: ADVISOR


In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.

(A. Advocacy and Moral Responsibility continued)

1. Lon L. Fuller and John D. Randall “Professional Responsibility: Report of the Joint Conference” (December 1958)
a. The lawyer appearing as an advocate before a tribunal presents, as persuasively as he can, the facts and the law of the case as seen from the standpoint of his client’s interest.

b. When he is developing for each side the most effective statement of its case, the arbiter must put aside his neutrality and permit himself to be moved by a sympathetic identification sufficiently intense to draw from his mind all that it is capable of giving, in analysis, patience and creative power. When he resumes his neutral position, he must be able to view with distrust the fruits of this identification and be ready to reject the products of his own best mental efforts.

c. An adversary presentation seems the only effective means for combating this natural human tendency to judge too swiftly in terms of the familiar, that which is not yet fully known.

d. The deciding tribunal, on the other hand, comes to the hearing uncommitted. 

e. The matter assumes a very different aspect when the deciding tribunal is compelled to take into its own hands the preparations that must precede the public hearing. In such a case the tribunal cannot truly be said to come to the hearing uncommitted, for it has itself appointed the channels along which the public inquiry is to run.

f. Only when he [the judge or arbitrator] has had the benefit of intelligent and vigorous advocacy on both sides can he feel fully confident of his decision.

g. The advocate plays his role well when zeal for his client’s cause promotes a wise and informed decision of the case. He plays his role badly, and trespasses against the obligations of professional responsibility, when his desire to win leads him to muddy the headwaters of decision, when, instead of lending a needed perspective to the controversy, he distorts and obscures its true nature.

Article looks at things similar to contract law; if the contract is ambiguous then it’s interpreted against the person who drafted it.

This writer thinks the arbitration (ADR) system works so poorly that it proves the necessity of an adversarial system, but it was written in 1958. Now we are moving toward a system of ADR.

The article also makes it clear that self-interest causes bias.

2. Seymour Wishman, Confessions of a Criminal Lawyer (1981)

a. Larry Horton was a client of mine. Six months before, I had represented him at his trial for sodomy and rape. At last I recognized the woman’s face. She had testified as the “complaining “ witness against Horton.

b. Weighing on me more heavily than the possibility that I had helped a guilty man escape punishment was the undeniable fact that I had humiliated the victim-alleged victim- in my cross-examination of her.

c.  My defense of myself had always been that there was nothing personal in what I was doing. This woman was obviously unwilling to dismiss my behavior as merely an aspect of my professional responsibility; instead of an effective counsel, she saw me simply as a “motherf---er.”

Some think the type of defense put forth by this attorney is troublesome because he is suggesting a fact pattern that there is no foundation for simply to give the jury an alternative fact pattern for which to base reasonable doubt.


3. Richard Wasserstrom, “Lawyers as Professionals: Some Moral Issues” (1975)

a. For where the attorney- client relationship exists, it is often appropriate and many times even obligatory for the attorney to do things that, all other things being equal, an ordinary person need not, and should not do.

b. And in each case, the role-differentiated character of the lawyer’s way of being tends to render irrelevant what would otherwise be morally relevant considerations.

c. The lawyer as professional comes to inhabit a simplified universe which is strikingly amoral-which regards as morally irrelevant any number of factors which nonprofessional citizens might take to be important, if not decisive, in their everyday lives.

d. In important respects, one’s professional role becomes and is one’s dominant role, so that for many persons at  least they become their professional being. This is at a minimum a heavy price to pay for the professions as we know them in out culture, and especially for lawyers.

The danger [with Wasserstrom’s point of view] is that if moral sensitivity has no place in lawyer’s daily lives, their moral sensitivity will atrophy.


4. The Florida Bar v. Betts (Florida 1988)

a. Fairfield disinherits his kids in his first codicil (a supplement or addition to a will). In his second codicil he puts his daughter back into his will, but falls into a coma before he signs it.

b. The Lawyer takes Fairfield’s hand, puts a pen in it, and marked an “X”, so the daughter is not disinherited.

c. The referee recommended a private reprimand, and probation for one year (for the lawyer).

d. But, improperly coercing an apparently incompetent client into executing a codicil raises serious questions both of ethical and legal impropriety, and could potentially result in damage to the client or third parties.

e. The Florida Bar asks that a public reprimand be imposed.

5. Monroe H. Freedman and Abbe Smith, Understanding Lawyers’ Ethics (2002)

a. Role differentiation is used to express the idea that lawyers will do things on behalf of their clients that the lawyers themselves would be unwilling to do if they were not acting in their role as lawyers.

b. The position taken here is that role differentiation is essential to any rational moral system and that it is entirely appropriate that lawyers’ moral judgments take account of the fact that they have voluntarily assumed fiduciary responsibilities.

c. A leading critic of role differentiation is  Professor Richard Wasserstrom. He concludes that the involvement of lawyers in Watergate was “natural, if not unavoidable,” the “likely if not inevitable consequence of their legal acculturation.” Wasserstrom considers “role-differentiated behavior” to be the root of the problem.

d. A common complaint, implicit  in much of what Wasserstrom says, is that lawyers have too much influence in our public life.

e. Different types of people will react to the same situation in many different ways. One simply cannot be expected, in any rational moral system, to react to every stranger in the same way in which one may be obligated to respond to a member of one’s family or to a friend.

f. Client Autonomy-Charles Fried says that “like a friend [the lawyer] acts in your interests, not his own; or rather he adopts your interest as his own.”

g. The limited purpose of the lawyer’s friendship, according to Fried, is “to preserve and foster the client’s autonomy within the law.” 

h. One of the essential values of a just society is respect for the dignity of each member of that society. Essential to each individual’s dignity is the free exercise of his autonomy. Toward that end, each person is entitled to know his rights with respect to society and other individuals, and to decide whether to seek fulfillment of those rights through the due process of law.

i. The attorney acts unprofessionally and immorally by depriving clients of their autonomy, that is, by denying them information regarding their legal rights, by otherwise preempting their moral decisions, or by depriving them of the ability to carry out their lawful decisions.

6. Thomas L. Shaffer and Robert F. Cochran, Jr., “Lawyers, Clients, and Moral Responsibility” (1994)

a. To determine what the place of moral values are in the law office a person should ask two questions.

i. Who controls substantive decisions during legal representation? 

ii. Are the interests of people other than the client taken into consideration?

b. The lawyer as a hired gun-The hired gun acts at the direction of the boss-the boss assume responsibility for what the hired gun does. This type of lawyer defers to the client, no matter what.

c. The lawyer as a godfather-The client defers to the godfather/lawyer, and does what he says no matter what.

d. Both the “hired gun” lawyer and the “godfather” lawyer, will justify their actions through the need of the adversary system. Two common defenses for lawyer advocacy are:

i. If both sides have aggressive lawyers who present their cases well, judges and juries will be able to decide wisely.

ii. Lawyer advocacy protects client autonomy.

e. Our argument is that lawyer and client cannot put blinders on and assume that advocacy will always yield justice.

f. The lawyer Guru- The traditional lawyer acts as guru, taking control of the representation and making decisions based on what he or she thinks to be right. There is no place in the office of the guru lawyer for the morals of the client.

g. The lawyer as Friend-Preferred alternative, friends raise moral concerns with friends, not in a condemning fashion, but as a question, in a tentative fashion, as something that the friend might want to consider. As to each alternative under consideration, the lawyer should ask the client, “What will be its effect on other people?” The interests of others should be considered in two ways:

i. where the lawyer and client are considering the potential consequences of various alternative courses of action, and

ii. at  the point of decision-making, what would be fair?

h. So long as the client does not ask the lawyer to do something that the lawyer believes to be wrong, we believe that the lawyer should defer to the client.

B. Litigation and Other Proceedings

MODEL RULE 3.1: MERITORIOUS CLAIMS AND CONTENTIONS


A lawyer shall not bring or defend a proceeding, or assert or controvert an issue therein, unless there is a basis in law and fact for doing so that is not frivolous, which includes a good faith argument for an extension, modification or reversal of existing law. A lawyer for the defendant in a criminal proceeding , or the respondent in a proceeding that could result in incarceration, may nevertheless so defend the proceeding as to require that every element of the case be established.

MODEL RULE 3.2: EXPEDITING LITIGATION


A lawyer shall make a reasonable effort to expedite litigation consistent with the interests of the client.

MODEL RULE 3.4: FAIRNESS TO OPPOSING PARTY AND COUNSEL


A lawyer shall not:


(a) unlawfully obstruct another party’s access to evidence or unlawfully alter, destroy or conceal a document or other material having potential evidentiary value. A lawyer shall not counsel or assist another person to do any such act;


(b) falsify evidence, counsel or assist a witness to testify falsely, or offer an inducement to a witness that is prohibited by law;


(c) knowingly disobey an obligation under the rules of a tribunal, except for an open refusal based on an assertion that no valid obligation exists;


(d) in pretrial procedure, make a frivolous discovery request or fail to make reasonably diligent effort to comply with a legally proper discovery request by an opposing party;


(e) in trial, allude to any matter that the lawyer does not reasonably believe is relevant or that will not be supported by admissible evidence, assert personal knowledge of facts in issue except when testifying as a witness, or state a personal opinion as to the justness of a cause, the credibility of a witness, the culpability of a civil litigant or the guilt or innocence of an accused; or


(f) request a person other than a client to refrain from voluntarily giving relevant information to another party unless:



(1) the person is a relative or an employee or other agent of a client; and 


(2) the lawyer reasonably believes that the person’s interests will not be adversely affected by refraining from giving such information.

(B. Litigation and Other Proceedings continued)

1. Washington State Physicians Ins. Exch. & Ass’n v. Fisons Corp.

a. physician prescribed a drug to a small child that caused the child to have seizures that resulted in severe and permanent brain damage.

b.  Physician said he did not know that the drug could cause problems because the drug company did not reveal that fact to him.

c. After 3 years of discovery the child’s parents and the doctor settled and then  the doctor’s attorney received an anonymous copy of a letter that showed the company knew of the problem with the drug 4 years prior to the child’s injury.

d. Had the [ first discovery] request, as written, been complied with, the first smoking gun letter would have been disclosed early in the litigation.

e. The drug company’s responses and answers to discovery requests are misleading.

f. The general objections were followed by a promise to produce requested documents. These responses did not comply with either the spirit or letter of the discovery rules and thus were signed in violation of the certification requirement.

g. The conflict here is between the attorney’s duty to represent the client’s interest and the attorney’s duty as an officer of the court to use, but not abuse the judicial process.

h. Sanctions are warranted in this case, and they need to be severe enough to deter these attorneys and others from participating in this kind of conduct in the future.

i. The trial court’s denial of sanctions is reversed and the case is remanded for a determination of appropriate sanctions.

In this case there is a lot of significance in what they are improperly trying to withhold.

Vigorous Advocacy does not make it ok to violate the rules. Here it is determined that sanctions need to occur because they violated the rule.

2. In re Ryder (VA 1967)

j. To disbar an attorney the charges must be sust5ained by clear and convincing proof, the misconduct must be fraudulent, intentional, and the result of improper motives.

k. Here, Ryder (the attorney) took possession of stolen money and a sawed-off shotgun, knowing that the money had been stolen and the gun had been used in an armed robbery.

l. He intended by his possession to destroy the chain of evidence that linked the contraband to his client and to prevent its use to establish his client’s guilt.

m. In helping Cook to conceal the shotgun and stolen money, Ryder acted without the bounds of law.

n. There were also mitigating circumstances, he was going to return the money, and he consulted other reputable lawyers for advice.

o. In view of the mitigating circumstances, he will be suspended from practice in this court for eighteen months.

MODEL RULE 3.3: CANDOR TOWARD THE TRIBUNAL


(a) A lawyer shall not knowingly: 



(1) make a false statement of fact or law to a tribunal or fail to correct a false statement of material fact or law previously made to the tribunal by the lawyer;



(2) fail to disclose to the tribunal legal authority in the controlling jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing counsel; or



(3) offer evidence that the lawyer knows to be false. If a lawyer, the lawyer’s client, or a witness called by the lawyer , has offered material evidence and the lawyer comes to know of its falsity, the lawyer shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal. A lawyer may refuse to offer evidence, other than the testimony of a defendant in a criminal matter that the lawyer reasonably believes is false.


(b) A lawyer who represents a client in an adjudicative proceeding and who knows that a person intends to engage, is engaging or has engaged in criminal or fraudulent conduct related to the proceeding shall take reasonable remedial measures, including, if necessary, disclosure to the tribunal.


(c) The duties stated in paragraphs (a) and (b) continue to the conclusion of the proceeding, and apply even if compliance requires disclosure of information otherwise protected by Rule 1.6.


(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts known to the lawyer which will enable the tribunal to make an informed decision, whether or not the facts are adverse.


3. Nix v. Whiteside (S.C. 1986)

a. Mr. Whiteside told his lawyer, Mr. Robinson, that he was going to lie at trial.

b. Robinson told Whiteside that such testimony would be perjury, and he would have to inform the Court if he did that. Robinson also indicated he would seek to withdraw from the representation if Whiteside insisted on committing perjury.

c. Whiteside then claimed that his 6th Amendment right to assistance of counsel was violated when Robinson refused to cooperate with him in presenting perjured testimony at his trial.

d. It is universally agreed that at minimum the attorney’s first duty when confronted with a proposal for perjurious testimony is to attempt to dissuade the client from the unlawful course of conduct.

e. The Court of Appeals’ holding that Robinson’s “action deprived [Whiteside] of due process and effective assistance of counsel” is not supported by the record since Robinson’s action, at most, deprived Whiteside of his contemplated perjury. We see this as a case in which the attorney successfully dissuaded the client from committing the crime of perjury.

TAXES AND TAX LOOPHOLES-the ethics of taking advantage of them (side note from class)

The book gives one opinion on how one should look at loopholes (p.153 & p. 157). This is the other side.

Loopholes can also be looked at as a planning opportunity for ex: tax forms that will allow you to deduct for one expense but not another-so change your situation to fit the taxes.

Incentives=loopholes

Incentives to reduce your income to lessen your income tax> put income into other things>  ex: can deduct your property tax, your deductions increase as your tax bracket increases.

The book looks at loopholes as negative things (which they can be if used improperly) but you can also see it as a compliant person (compliant to the legislature) takes advantage of loopholes. The law is written to create these incentives (loopholes) to change your situation.

MODEL RULE 3.5: IMPARTIALITY AND DECORUM OF THE TRIBUNAL


A lawyer shall not:


(a) seek to influence a judge, juror, prospective juror or other official by means prohibited by law;


(b) communicate ex parte with such a person during the proceeding unless authorized to do so by law or court order;


(c) communicate with a juror or prospective juror after discharge of the jury if:



(1) the communication is prohibited by law or court order;



(2) the juror has made known to the lawyer a desire not to communicate; or

(3) the communication involves misrepresentation, coercion, duress or

harassment; or


(d) engage in conduct intended to disrupt a tribunal.

MODEL RULE 3.6: TRIAL PUBLICITY


(a) A lawyer who is participating or has participated in the investigation or litigation of a matter shall not make an extrajudicial statement that the lawyer knows or reasonably should know will be disseminated by means of public communication and will have a substantial likelihood of materially prejudicing an adjudicative proceeding in the matter.


(b) Notwithstanding paragraph (a), a lawyer may state:

(1) the claim, offense or defense involved and, except when prohibited by law, the identity of the persons involved;



(2) information contained in a public record;



(3) that an investigation of a matter is in progress;



(4) the scheduling or result of any step in litigation;


(5) a request for assistance in obtaining evidence and information necessary thereto;

(6) a warning of danger concerning the behavior of a person involved, when there is reason to believe that there exists the likelihood of substantial harm to an individual or to the public interest; and

(7) in a criminal case, in addition to subparagraphs (1) through (6):


(i) the identity, residence, occupation and family status of the accused;


(ii) if the accused has not been apprehended, information necessary to aid in apprehension of that person;


(iii) the fact, time and place of arrest; and


(iv) the identity of investigating and arresting officers or agencies and the length of the investigation.


(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent publicity not initiated by the lawyer or the lawyer’s client. A statement made pursuant to this paragraph shall be limited to such information as is necessary to mitigate the recent adverse publicity


(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) shall make a statement prohibited by paragraph (a).


4. United States v. Cutler (1995)

a. Cutler was Gotti’s attorney and he continuously disregarded the judge’s orders to stop talking to the press about the case. It was a violation of Local Rule 7

b. Cutler appeals decision to hold him in criminal contempt of court..

c. Criminal contempt generally “requires a specific intent to consciously disregard an order of the court.”  Cutler contends that he did not willfully disobey the orders because he did not know the comments listed in the order to show cause were reasonably likely to prejudice the proceedings.

d. We hold attorneys to a higher standard of conduct than we do lay persons. Accordingly, we may infer Cutler’s willfulness from his “reckless disregard for his professional duty.”

e. The advocate is still entitled-indeed encouraged- to strike hard blows, but not unfair blows.

MODEL RULE 3.7: LAWYER AS WITNESS


(a) A lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness unless:



(1) the testimony relates to an uncontested issue;


(2) the testimony relates to the nature and value of legal services rendered in the case; or


(3) disqualification of the lawyer would work substantial hardship on the client.

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer’s firm is likely to be called as a witness unless precluded from doing so by Rule 1.7 or Rule 1.9.

MODEL RULE 3.8: SPECIAL RESPONCIBILITIES OF A PROSECUTOR


The prosecutor in a criminal case shall:


(a) refrain from prosecuting a charge that the prosecutor knows is not supported by probable cause;


(b) make reasonable efforts to assure that the accused has been advised of the right to, and the procedure for obtaining, counsel and has been given reasonable opportunity to obtain counsel;


(c) not seek to obtain from an unrepresentative accused a waiver of important pretrial rights, such as the right to a preliminary hearing;


(d) make timely disclosure to the defense of all evidence or information known to the prosecutor that tends to negate the guilt of the accused or mitigates the offense, and, in connection with sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information known to the prosecutor, except when the prosecutor is relieved of this responsibility by a protective order of the tribunal;


(e) not subpoena a lawyer in a grand jury or other criminal proceeding to present evidence about a past or present client unless the prosecutor reasonably believes:

(1) the information sought is not protected from disclosure by any applicable privilege;

(2) the evidence sought is essential to the successful completion of an ongoing investigation or prosecution; and

(3) there is no other feasible alternative to obtain the information;


(f) except for statements that are necessary to inform the public of the nature and extent of the prosecutor’s action and that serve a legitimate law enforcement purpose, refrain from making extrajudicial comments that have a substantial likelihood of heightening public condemnation of the accused and exercise reasonable care to prevent investigators, law enforcement personnel, employees or other persons assisting or associated with the prosecutor in a criminal case from making an extrajudicial statement that the prosecutor would be prohibited from making under Rule 3.6 or this Rule.

MODEL RULE 3.9: ADVOCATE IN NONADJUDICATIVE PROCEDURES


A lawyer representing a client before a legislative body or administrative agency in a nonadjudicative proceeding shall disclose that the appearance is in a representative capacity and shall conform to the provisions of Rules 3.3(a) through (c), 3.4(a) through (c), and 3.5.



5. United States v. Kojayan (1993) 

a. Three people conspired (although 2 denied) to smuggle Heroin into the U.S., all three were arrested, Kojayan, Kalfayan, and Nourian.

b. Kojayan and Kalfayan were tried but Nouran was not, although taped conversations with him were played in ct.

c. Long before the start of the trial, the defendants had tried hard to learn Nourian’s whereabouts and whether he’d agreed to cooperate with the gov’t.

d. The gov’t responded “There is no discovery obligation for the gov’t to inform defendant whether or not her un-indicted co-conspirator is cooperating with the gov’t subsequent to his arrest in this case.”

e. The defendant’s counsel argued during trial that because the prosecution (and only the prosecution) could have called Nourian to the stand but didn’t, the jurors should infer that his testimony would have undercut the gov’t case.

f. Prosecutor told the jury that it was “a classic example of asking the jury to speculate…The gov’t can’t force someone to talk. They have to agree to talk after they’ve been arrested…He [Nourian] has the right to remain silent…Don’t be misled that the gov’t could have called Nourian.”

g. Prosecutor was lying: Nourian had agreed to testify, his statements to the jury were “highly misleading,” the gov’t could have called Nouian , and could have done so with a very great deal of confidence that he would testify.

h. It was not until the oral argument before the Cir. Ct. that the prosecutor revealed the above info about Nourian.

i. Ct. said: “The prosecutorial misconduct in this case deprived the defendants of due process of law. It contaminated their trial, and we cannot say it was harmless.

C. Transactions With Those Other Than the Client

MODEL RULE 4.1: TRUTHFULNESS IN STATEMENTS TO OTHERS


In the course of representing a client a lawyer shall not knowingly:

(a)  make a false statement of material fact or law to a third person; or

(b)  fail to disclose a material fact when disclosure is necessary to avoid assisting a criminal or fraudulent act by a client, unless disclosure is prohibited by Rule 1.6.

MODEL RULE 4.2: COMMUNICATION WITH PERSON REPRESENTED BY COUNSEL


In representing a client, a lawyer shall not communicate about the subject of the representation with a person the lawyer knows to be represented by another lawyer in the matter, unless the lawyer has the consent of the other lawyer or is authorized to do so by law or a court order.

MODEL RULE 4.3: DEALING WITH UNREPRESENTED PERSON


In dealing on behalf of a client with a person who is not represented by counsel, a lawyer shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the unrepresented person misunderstands the lawyer’s role in the matter, the lawyer shall make reasonable efforts to correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or have a reasonable possibility of being in conflict with the interests of the client.

MODEL RULE 4.4: RESPECT FOR RIGHTS OF THIRD PERSONS


(a) In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal rights of such a person.


(b) A lawyer who receives a document and knows or reasonably should know that the document was inadvertently sent shall promptly notify the sender.



1. Slotkin v. Citizen Casualty Co. of N.Y.  (2nd Cir. 1979)

a. A diabetic woman was not given insulin while giving birth, and her child was born with cerebral palsy.

b.  The hospital had $200,000 of primary insurance, but it also had $1 million excess insurance.

c. The hospital’s lawyer did not disclose the $1 million in excess insurance to the plaintiff, so they ended up settling for $185,000.

d. The attorney stipulated in the settlement agreement that there was only $200,000 total insurance.

e. After the stipulation, but before the settlement was approved the plaintiff’s found out about the excess insurance.

f. The $185,000 settlement was then approved by the state and court and paid.

g. The plaintiffs then sued the Hospital attorney, in the federal district court in the instant diversity action, alleging fraud.

h. The jury awarded damages of $680,000.

i. But the District Court judge granted the judgment not withstanding the verdict on the grounds that the plaintiffs learned of the excess insurance before the final order and “had not significantly changed their position before learning the truth.

j. This ct. (appellate) said-The law of New York is clear that one who has been induced by fraudulent misrepresentation to settle a claim may recover damages without rescinding the settlement.

k. If all that will result from a misrepresentation is a new trial, then the party making it has everything to gain and nothing to lose.

l. McGrath’s insistence that the policy limit was $200,000, renders him liable.

m. We hold that the $680,000 verdict against Citizens [the hospital’s attorney] and both McGraths, jointly and severally, may be reinstated.

2. AbA Comm. on Ethics and Professional Responsibility, Informal Op. 1518 (1986) “Notice to Opposing Counsel of Inadvertent Omission of Contract Provision”

a. A and B work out an agreement with their lawyer’s.  A gave in to a provision that B wanted.

b. A’s lawyer discovered that the final draft of the contract typed in the office of B’s lawyer did not contain the provision which had been in dispute.

c. The guiding principle is that the lawyer should fulfill reasonable client expectations for information consistent with the duty to act in the client’s best interests and the client’s overall requirements a to the character of representation.

d. In this circumstance there is not “informed decision” in the language of Rule 1.4, that A needs to make; the decision on the contract has already been made by the client..

e. The client does not have a right to take unfair advantage of the error.

f. Rule 8.4(c) prohibits the lawyer from engaging in conduct involving dishonesty, fraud, deceit, or misrepresentation.

3. Brooks v. Zebre  (Wyo. 1990)
a. Isaac Brook’s wife, Patricia, was appointed the personal representative of the estate, and was among the heirs-when her husband died.

b. Her neighbors (and friends) arranged a meeting with their attorney, Zebre because they were interested in purchasing her ranch.

c. At the meeting in Zebre’s office, Brooks advised him that another attorney was handling the probate of the estate of her deceased husband, and she suggested to all who were present that the estate attorney be involved in the negotiations.

d. Zebre said, “You don’t need to talk to [the attorney] because he won’t let you do it because he wants all the money.
e. The meeting at which the contract provisions were agreed upon was conducted with neither Brooks, nor her children, nor the estate being represented by an attorney or any other person knowledgeable in either business or law.
f. Mrs. Brooks was not able to comprehend much of the discussion. She testified that she did not remember any conversation concerning an option to purchase the ranch, a forty-year lease, a sale of all the cattle and sheep, or other essential terms and conditions of the agreement finally reached.
g. Subsequently, an action was instituted by the neighbors (Arambels) for a declaration of their rights under the agreement. Brooks and the estate counterclaimed for the rescission of the contract, and they caused Zebre to be named as a “third-party defendant.”
h. The ct. ruled that the agreement was unconscionable and ordered rescission and appropriate restitution.
i. This appeal is taken by Brooks and the Bank claiming that the district court erred in granting summary judgment because Zebre, even though representing the Arambels, is responsible for damages on the tort theories of negligence, gross negligence, and fraud.
j. We agree with the district court and hold that an attorney owes no actionable duty to an adverse party emanating from the zealous representation of his own client.
k. The clear rule is that no private cause of action in favor of a non-client can be found attributable to violations of the disciplinary rules relating to attorneys.

l. Dissent says: The result of this holding permits predation by an attorney so long as the defrauded victim is not a client. Whether disoriented by grief or blinded by the trust of old friends during a time of enormous personal pain and anxiety Patricia Brooks signed an agreement she should never have signed. Zebre used his legal license to commit a fraud not only on a recently widowed, unsophisticated individual, but on the court system and the minor heirs who had a direct interest. The Dissent estimated that the contract would have sold a $5 million dollar ranch for consideration worth $1 million.

VI. CHAPTER SIX: BUSINESS PROBLEMS IN THE PRACTICE OF LAW


A. Power and Responsibility in Law Firms and Corporations

MODEL RULE 5.1: RESPONSIBILITIES OF PARTNERS, MANAGERS, AND SUPERVISORY LAWYERS


(a) A partner in a law firm, and a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that all lawyers in the firm conform to the Rules of Professional Conduct.


(b) A lawyer having direct supervisory authority over another lawyer shall make reasonable efforts to ensure that the other lawyer conforms to the Rules of Professional Conduct.


(c) A lawyer shall be responsible for another lawyer’s violation of the Rules of Professional Conduct if:

(1) the lawyer orders or, with knowledge of the specific conduct, ratifies the  conduct involved; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the other lawyer practices, or has direct supervisory authority over the other lawyer, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.

MODEL RULE 5.2: RESPONSIBILITIES OF A SUBORDIANATE LAWYER 


(a)  A lawyer is bound by the Rules of Professional Conduct notwithstanding that the lawyer acted at the direction of another person.


(b) A subordinate lawyer does not violate the Rules of Professional Conduct if that lawyer acts in accordance with a supervisory lawyer’s reasonable resolution of an arguable question of professional duty.

MODEL RULE 5.3: RESPONSIBILITIES REGARDING NONLAWYER ASSISTANTS


With respect to a nonlawyer employed or retained by or associated with a lawyer:


(a) a partner, a lawyer who individually or together with other lawyers possesses comparable managerial authority in a law firm, and the law firm shall make reasonable efforts to ensure that the firm has in effect measures giving reasonable assurance that the person’s conduct is compatible with the professional obligations of the lawyer;


(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable efforts to ensure that the person’s conduct is compatible with the professional obligations of the lawyer; and


(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the Rules of Professional Conduct if engaged in by a lawyer if:

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct involved ; or

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the person is employed, or has direct supervisory authority over the person, and knows of the conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable remedial action.


(A. Power and Responsibility in Law Firms and Corporations con’t)



1. Steven Brill, “When A Lawyer Lies”  (1978)

a. Joseph Fortenberry, on a perfect career path was an associate for a large law firm. He was working with one of the partners (Perkins) on a large case.

b. He witnessed Perkins lie about an important fact in the middle of a trial. Fortenberry knew he was lying, but he said nothing and did not report it to anyone, even though he was obligated to speak up.

c. The information came out, and Fortenberry found himself in a very awkward position. 

d. Author of the article asked eight different associates what they would do in similar situations.

e. None said that they’d speak up to the judge in the case as their Code of Professional Responsibility requires; only four suggested that there was another partner at the firm they’d feel free to go to if their boss did something like that; and one told a story of watching a partner bill a client for three times the hours worked and, not knowing what to do, doing nothing.

f. Every year more and more of the best brains in our society go from law school to firms like Donovan Leisure. And every year these firms get larger-and more competitive. Without some real effort from those at the top, this is an environment that is destined to make automations out of those who get by and tragedies out of those, like Fortenberry, who have the bad luck to get tripped up. 



2. Wieder v .Skala  (N.Y. 1992)

a. Plaintiff alleges that he was a commercial litigation attorney associated with defendant law firm.

b. Plaintiff ( a lawyer at the same firm as LL) requested that his law firm represent him in the purchase of a condo. The firm agreed and assigned LL.

c. For several months, LL neglected plaintiff’s real estate transaction and, to conceal his neglect, made several false and fraudulent material misrepresentations.

d. The firm conceded that they were aware that LL was a pathological liar and that he had previously lied to members of the firm regarding the status of other pending legal matters.

e. When Plaintiff confronted LL he admitted that he had been lying.

f. The complaint further alleges that, after plaintiff asked the firm partners to report LL’s misconduct to the Appellate Division Disciplinary committee as required, they declined to act.

g. The plaintiff withdrew his complaint because the firm had indicated that it would fire plaintiff if he reported LL’s misconduct.

h. Thereafter, two partners continuously berated plaintiff for having caused them to report the misconduct.

i. Plaintiff was fired in March 1988, a few days after he filed motion papers in that important case.

j. Plaintiff asserts that defendants wrongfully discharged him as a result of his insistence that LL’s misconduct be reported as required.

k. Thus by insisting that plaintiff disregard DR 1-103(A) defendants were not only making it impossible for plaintiff to fulfill his professional obligations but placing him in the position of having to choose between continued employment and his own potential suspension and disbarment.

l. We conclude, therefore, that plaintiff has stated a valid claim for breach of contract based on an implied-in-law obligation in his relationship with defendants.

4. Balla v. Gambro, Inc.  (Ill. 1991)

a. Former house counsel attorney brought action against former employer for retaliatory discharge.

b. Attorney (Balla) told Gambro, his boss at the time, that he would turn them into the FDA, if they did not comply with the regulations.

c. The president of the company fired Balla, and Balla sued Gambro.

d. We agree with the trial court that appellee does not have a cause of action against Gambro for retaliatory discharge under the facts of the case at bar. Generally, this court adheres to the proposition that an employer may discharge an employee-at-will for any reason or for no reason.

e. Generally, in-house counsel do not have a claim under the tort of retaliatory discharge.

f. In this case, the public policy to be protected, that of protecting the lives and property of citizens, is adequately safeguarded without extending the tort of retaliatory discharge to in-house counsel.

g. Appellee was required under the Rules to report Gambro’s intention to sell the misbranded or adulterated dialyzes.

h. In-house counsel do not have a choice of whether to follow their ethical obligations as attorneys licensed to practice law, or follow the illegal and unethical demands of their clients.

i. Employers might be hesitant to turn to their in-house counsel for advice regarding potentially questionable corporate conduct knowing that their in-house counsel could use this info in a retaliatory discharge suit.

5. Hull v. Celanese Corporation  (2d Cir. 1975)

a. Donata A. Delulio, an attorney on the corporate legal staff of Celanese, was assigned to work on the defense of the Hull sex discrimination case.

b. Hull met with Delulio socially, and two months later Delulio approached Hull to ascertain the name of the law firm representing Hull. As a result of this conversation Delulio, the Rabinowitz firm filed sex discrimination charges on behalf of Delulio with the EEOC.

c. The question at issue is whether a law firm can take on, as a client, a lawyer  for the opposing party  in the very litigation against the opposing party.

d. This is, in short,  one of those cases in which disqualification is a necessary and desirable remedy…to enforce the lawyer’s duty of absolute fidelity and to guard against the danger of inadvertent use of confidential information.

e. The Rabinowitz firm had notice that Delulio had worked on the defense of the Hull case and should have declined representation when approached.

B. Fees and Client Property

MODEL RULE 1.5: FEES

(a) A lawyer shall not make an agreement for, charge, or collect an unreasonable fee or an unreasonable amount for expenses. The factors to be considered in determining the reasonableness of a fee include the following:

(1) the time and labor required, the novelty and difficulty of the questions involved, and the skill requisite to perform  the legal service properly;

(2) the likelihood, if apparent to the client, that the acceptance of the particular employment will preclude other employment by the lawyer.



(3) the fee customarily charged in the locality for similar services;



(4) the amount involved and the results obtained;



(5) the time limitations imposed by the client or by the circumstances;



(6) the nature and length of the professional relationship with the client;


(7) the experience, reputation, and ability of the lawyer or lawyers performing the services; and



(8) whether the fee is fixed or contingent.


(b) The scope of the representation and the basis or rate of the fee and expenses for which the client will be responsible  shall be communicated to the client, preferably in writing, before or within a reasonable time after commencing the representation, except when the lawyer will charge a regularly represented client on the same basis or rate. Any changes in the basis or rate of the fee or expenses shall be communicated to the client.


(c) A fee may be contingent on the outcome of the matter for which the service is rendered, except in a matter in which a contingent fee is prohibited by paragraph (d) or other law. A contingent fee agreement shall be in a writing signed by the client and shall state the method by which the fee is to be determined, including the percentage or percentages that shall accrue to the lawyer in the event of settlement, trial or appeal, litigation and other expenses to be deducted from the recovery, and whether such expenses are to be deducted before or after the contingent fee is calculated. The agreement must clearly notify the client of any expenses for which the client will be liable whether or not the client is the prevailing party. Upon conclusion of a contingent fee matter, the lawyer shall provide the client with a written statement stating the outcome of the matter and, if there is a recovery, showing the remittance to the client and the method of its determination.


(d) A lawyer shall not enter into an arrangement for, charge, or collect:

(1) any fee in a domestic relations matter, the payment or amount of which is contingent upon the securing of a divorce or upon the amount of alimony or support, or property settlement in lieu thereof; or



(2) a contingent fee for representing a defendant in a criminal case.


(e) A division of a fee between lawyers who are not in the same firm may be made only if:

(1) the division is in proportion to the services performed by each lawyer or each lawyer assumes joint responsibility for the representation;

(2) the client agrees to the arrangement, including the share each lawyer will receive, and the agreement is confirmed in writing; and



(3) the total fee is reasonable.

MODEL RULE 1.15: SAFEKEEPING PROPERTY


(a) A lawyer shall hold property of clients or third persons that is in a lawyer’s possession in connection with a representation separate from the lawyer’s own property. Funds shall be kept in a separate account maintained in the state where the lawyer’s office is situated, or elsewhere with the consent of the client or third person. Other property shall be identified as such and appropriately safeguarded. Complete records of such account funds and other property shall be kept by the lawyer and shall be preserved for a period of [five years] after termination of the representation.


(b) A lawyer may deposit the lawyer’s own funds in a client trust account for the sole purpose of paying bank service charges on that account, but only in an amount necessary for that purpose.


(c) A lawyer shall deposit into a client trust account legal fees and expenses that have been paid in advance, to be withdrawn by the lawyer only as fees are earned or expenses incurred.


(d) Upon receiving funds or other property in which a client or third person has an interest, a lawyer shall promptly notify the client or third person. Except as stated in this rule or otherwise permitted by law or by agreement with the client, a lawyer shall promptly deliver to the client or third person any funds or other property that the client or third person is entitled to receive and, upon request by the client or third person, shall promptly render a full accounting regarding such property.


(e) When in the course of representation a lawyer is in possession of property in which two or more persons (one of whom may be the lawyer) claim interests, the property shall be kept separate by the lawyer until the dispute is resolved. The lawyer shall promptly distribute all portions of the property as to which the interests are not in dispute.

(B. Fees and Client Property con’t.)



1. Lisa G. Lerman, “Lying to Clients” (1990)

a. I interviewed twenty lawyers-the purpose of the study was not to expose egregious deception, but to probe the fabric of daily law practice to identify common types of deception.

b. Nearly all of the lawyers interviewed reported some amount of deception in practices relating to billing clients.

c. Several lawyers reported performing unnecessary work and then billing for it.

d. One of the most significant types of billing deception reported was inflating or padding the bills of wealthy clients. Several different techniques were reported.

e. Some attorneys reported that the work performed did not always correspond to the hours billed.

f. Another lawyer listed several reasons why padding of wealthy clients’ bills is so common: (1) they can afford it, (2) one does so much work for them that it is easy to lose track, (3) padding is unlikely to be noticed because the bills are so large, (4) small clients have no money, and to keep hours up lawyers must bill the time to someone, and (6) eventually the work done for one client is used for another.

g. Most of the lawyers interviewed reported some relationship between the affluence of the client and their billing practices.

h. Attorneys in many large, urban law firms are expected to bill up to 2500 hours a year. Consequently, they may bill hours that they have not worked.

i. Although many firms bill their clients by the hour, premium billing-adding substantial sums to the bills based on a subjective determination of the value of the work-is the latest innovation.

2. ABA Committee on Ethics and Professional Responsibility, Formal Opinion 379 (1993)  “Billing for Professional Fees, Disbursements and Other Expenses”

a. The first set of practices involves billing more than one client for the same hours spent..

b. The second is-billing one client for traveling time, while charging another for the time worked on the plane.

c. The third situation involves research on a particular topic for one client that later turns out to be relevant to an inquiry from a second client.

d. It is helpful to consider these situations, not from the perspective of what a client could be forced to pay, but rather from the perspective of what the lawyer actually earned.

e. The practice of billing several clients for the same time or work product, since it results in the earning of an unreasonable fee, therefore is contrary to the mandate of the Rules.

3.Committee on Legal Ethics of the West Virginia State Bar v. Gallaher (W. Va. 1988)

a. Mrs. Dillon was in an accident when her son was the driver. She incurred medical bills in excess of $2300.

b. Her son was insured, and the insurance co. offered a very low number, so she retained a lawyer (Gallaher).

c. With Gallaher they were offered $4,500 by the insurance co, and Dillon accepted, and executed a release of all claims.

d. Gallaher stated at this time that his fee would be 50 percent of the settlement of $2,250.

e. We find the fee to be grossly disproportionate under Tatterson..

f. We find another fact to be of critical importance to the outcome of this case. The lawyer’s fee was so great that the plaintiff was not made whole. It is significant that, after deduction of Gallaher’s fee, the sum received by Mrs. Dillon was less than her uncontested special damages. 

VII. CHAPTER SEVEN: PROVISION OF LEGAL SERVICES


A. Public Service and Representation of the Poor.

1.  Louis D. Brandeis, “The Opportunity in the Law” (1914)

a. Instead of holding a position of independence, between the wealthy and the people, prepared to curb the excesses of either, able lawyers have, to a large extent, allowed themselves to become adjuncts of great corporations and have neglected the obligation to use their powers for the protection of the people.

b. The ethical question which laymen most frequently ask about the legal profession is this: How can a lawyer take a case which he does not believe in? 

c. The profession is regarded as necessarily somewhat immoral, because its members are supposed to be habitually taking cases of that character.

d. But when lawyers act upon the same principle in supporting the attempts of their private clients to secure or to oppose legislation, a very different condition is presented. In the first place, the counsel selected to represent important private interests possesses usually ability of a high order, while the public is often inadequately represented or wholly unrepresented. 

e. Many bills pass in our legislatures which would not have become law, if the public interest had been fairly represented; and many good bills are defeated which if supported by able lawyers would have been enacted.

f. The next generation must witness a continuing and ever-increasing contest between those who have and those who have not.



2. Imperial Discount Corp. v. Jake Aiken  (N.Y. 1963)

a. The defendant  purchased a car battery for $29.30 on credit, and could no longer pay on time when he had $11.75 left to pay.

b. After all of the crap the company did, like hire an attorney, repo the car, store it, sell it  at auction etc… They claimed that the defendant owed $128.80.

c. The defendant did not answer the summons or complaint , and the ct responded by saying: “The futility of trying to free himself of the engulfing accumulation of charges must have so overwhelmed the defendant, that he failed to answer the summons and complaint, and thus this inquest.

d. The proof offered by plaintiff fails to satisfy the Court that it complied with all the prerequisites of the applicable law.

e. The Court is of the opinion that the Legislature never contemplated such oppressive, confiscatory, and unconscionable results.

f. complaint dismissed

MODEL RULE 6.1: VOLUNTARY PRO BONO PUBLICO SERVICE


Every lawyer has a professional responsibility to provide legal services to those unable to pay. A lawyer should aspire to render at least (50) hours of pro bono publico legal services per year. In fulfilling this responsibility, the lawyer should:


(a) provide a substantial majority of the (50) hours of legal services without fee or expectation of fee to:



(1) persons of limited means or


(2) charitable, religious, civic. community, governmental and educational organizations in matters which are designed primarily to address the needs of person s of limited means; and 


(b) provide any additional services through:

(1) delivery of legal services at no fee or substantially reduced fee to individuals, groups or organizations seeking to secure or protect civil rights, civil liberties or public rights, or charitable, religious, civic, community, governmental and educational organizations in matters in furtherance of their organizational purposes, where the payment of standard legal fees would significantly deplete the organization’s economic resources or would be otherwise inappropriate;

(2) delivery of legal services at a substantially reduced fee to persons of limited means; or

(3) participation in activities for improving the law, the legal system or the legal profession.

In addition, a lawyer should voluntarily contribute financial support to organizations that provide legal services to persons of limited means.

MODEL RULE 6.2: ACCEPTING APPOINTMENTS

A lawyer shall not seek to avoid appointment by a tribunal to represent a person except for good cause, such as:


(a) representing the client is likely to result in violation of the Rules of Professional Conduct or other law;


(b) representing the client is likely to result in an unreasonable financial burden on the lawyer; or


(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the client-lawyer relationship or the lawyer’s ability to represent the client.

MODEL RULE 6.3: MEMBERSHIP IN LEGAL SERVICES ORGANIZATION


A lawyer may serve as a director, officer or member of a legal services organization, apart from the law firm in which the lawyer practices, notwithstanding that the organization serves persons having interests adverse to a client of the lawyer. The lawyer shall not knowingly participate in a decision or action of the organization:


(a) if participating in the decision or action would be incompatible with the lawyer’s obligations to a client under Rule 1.7; or 


(b) where the decision or action could have a material adverse effect on the representation of a client of the organization whose interests are adverse to a client of the lawyer.

MODEL RULE 6.4: LAW REFORM ACTIVITIES AFFECTING CLIENT INTERESTS

A lawyer may serve as a director, officer or member of an organization involved in reform of the law or its administration of the lawyer. When the lawyer knows that the interests of a client may be materially benefited by a decision in which the lawyer participates, the lawyer shall disclose that fact but need not identify the client.

MODEL RULE 6.5: NON-PROFIT AND COURT-ANNEXED LIMITED LEGAL-SERVICE PROGRAMS


(a) A lawyer who, under the auspices of a program sponsored by a nonprofit organization or court, provides short-term limited legal services to a client without expectation by either the lawyer or the client that the lawyer will provide continuing representation in the matter:

(1) is subject to Rules 1.7 and 1.9(a) only if the lawyer knows that the representation of the client involves a conflict of interest; and

(2) is subject to Rule 1.10 only if the lawyer knows that another lawyer associated with the lawyer in a law firm is disqualified by Rule 1.7 or 1.9(a) with respect to the matter.


(b) Except as provided in paragraph (a)(2), Rule 1.10 is inapplicable to a representation governed by this Rule.



3. The Legal Needs of the Poor

a. The Aiken case (previous case) illustrates the large number of generally invisible unmet legal needs of the poor and middle class in the US

b. The American Bar Foundation Study, conducted initially in 1974 and updated in1989, found, for example, that people in America take to a lawyer only one percent of job discrimination problems, 10 percent of tort problems, and 36 percent of real property problems.

c. Another study found that only 20 percent of the legal problems of those with income of 125 percent or less of the poverty level receive legal services.

d. Concern with the unmet legal needs of the poor led the federal government in 1974 to establish the Legal Services Corporation.

e. An early Kutak Commission draft of MR 6.1 would have required lawyers to provide pro bono legal services. 

f. Several jurisdictions have debated proposals that would require public service representation.

4. Committee to Improve the Availability of Legal Services, “Final Report to the Chief Judge of the State of New York”


a.  



5. Roger C. Cramton, “Mandatory Pro Bono”
6. David Luban, “Mandatory Pro Bono: A Workable (and Moral) Plan”
B. The Profession’s Monopoly on the Practice of Law

MODEL RULE 5.4: PROFESSIONAL INDEPENDENCE OF A LAWYER


(a) A lawyer or law firm shall not share legal fees with a nonlawyer, except that:

(1) an agreement by a lawyer with the lawyer’s firm, partner, or associate may provide for the payment of money, over a reasonable period of time after the lawyer’s death, to the lawyer’s estate or to one or more specified persons;

(2) a lawyer who purchases the practice of a deceases, disabled, or disappeared lawyer may, pursuant to the provisions of Rule 1.17, pay to the estate or other representative of that lawyer the agreed-upon purchase price;

(3) a lawyer or law firm may include nonlawyer employees in a compensation or retirement plan, even though the plan is based in whole or in part on a profit-sharing arrangement; and

(4) a lawyer may share court-awarded legal fees with a non-profit organization that employed, retained or recommended employment of the lawyer in the matter.


(b) A lawyer shall not form a partnership with a nonlawyer if any of the activities of the partnership consist of the practice of law.


(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render legal services for another to direct or regulate the lawyer’s professional judgment in rendering such legal services.


(d) A lawyer shall not practice with or in the form of a professional corporation or association authorized to practice law for a profit, if:

(1) a nonlawyer owns any interest therein, except that a fiduciary representative of the estate of a lawyer may hold the stock or interest of the lawyer for a reasonable time during administration;

(2) a nonlawyer is a corporate director or officer thereof or occupies the position of similar responsibility in any form of association other than a corporation; or

(3) a nonlawyer has the right to direct or control the professional judgment of a lawyer.

MODEL RULE 5.5: UNAUTHORIZED PRACTICE OF LAW; MULTIJURISDICTIONAL PRACTICE OF LAW

(a) A lawyer shall not practice law in a jurisdiction in violation of regulation of legal profession in that jurisdiction or assist another in doing so.


(b) A lawyer who is not admitted to practice in this jurisdiction shall not:

(1) except as authorized by these Rules or other law, establish an office or other systematic and continuous presence in this jurisdiction for the practice of law; or

(2) hold out to the public or otherwise represent that the lawyer is admitted to practice law in this jurisdiction.


(c) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended from practice in any jurisdiction, may provide legal services on a temporary basis in this jurisdiction that:

(1) are undertaken in association with a lawyer who is admitted to the practice in this jurisdiction and who actively participates in the matter;

(2) are in or reasonably related to a pending or potential proceeding before a tribunal in this or another jurisdiction, if the lawyer, or a person the lawyer is assisting, is authorized by law or order to appear in such proceeding or reasonably expects to be so authorized;

(3) are in or reasonably related to a pending or potential arbitration, mediation, or other alternative dispute resolution proceeding in this or another jurisdiction, if the services arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice and are not services for which the forum requires pro hac vice admission; or

(4) are not within paragraphs (c)(2) or (c)(3) and arise out of or are reasonably related to the lawyer’s practice in a jurisdiction in which the lawyer is admitted to practice.


(d) A lawyer admitted in another United States jurisdiction, and not disbarred or suspended form practice in any jurisdiction, may provide legal services in this jurisdiction that: 

(1) are provided to the lawyer’s employer or its organizational affiliates and are not services for which the forum requires pro hac vice admission; or

(2) are services that the lawyer is authorized to provide by federal law or other law of this jurisdiction.

MODEL RULE 5.6: RESTRICTIONS ON RIGHT TO PRACTICE

A lawyer shall not participate in offering or making:


(a) a partnership, shareholders, operating, employment, or other similar type of agreement that restricts the right of a lawyer to practice after termination of the relationship, except an agreement concerning benefits upon retirement; or


(b) an agreement in which a restriction on the lawyer’s right to practice is part of the settlement of a client controversy.

MODEL RULE 5.7: RESPONSIBILITIES REGARDING LAW-RELATED SERVICES

(a) A lawyer shall be subject to the Rules of Professional Conduct with respect to the provision of law-related services, as defined in paragraph (b), if the law-related services are provided:

(1) by the lawyer in circumstances that are not distinct from the lawyer’s provision of legal services to clients; or

(2) in other circumstances by an entity controlled by the lawyer individually or with others if the lawyer fails to take reasonable measures to assure that a person obtaining the law-related services knows that the services are not legal services and that the protections of the client-lawyer relationship so not exist.


(b) The term “law-related services” denotes services that might reasonably be performed in conjunction with and in substance are related to the provision of legal services, and that are not prohibited as unauthorized practice of law when provided by a nonlawyer.


(B. The Profession’s Monopoly on the Practice of Law con’t)



1. Hackin v. Arizona  (1967)

2. Birbrower, Montalbano, Condon & Frank v. Superior Court  (Cal. 1998)

3. Roger C. Cramton, “Delivery of Legal Services to Ordinary Americans”  (1994)


C. Advertising and Solicitation

MODEL RULE 7.1: COMMUNICATIONS CONCERNING A LAWYER’S SERVICES


A lawyer shall not make a false or misleading communication about the lawyer or the lawyer’s services. A communication is false or misleading if it contains a material misrepresentation of fact or law, or omits a fact necessary to make the statement considered as a whole not materially misleading.

MODEL RULE 7.2: ADVERTISING

(a) Subject to the requirements of Rules 7.1 and 7.3, a lawyer may advertise services through written, recorded or electronic communication, including public media.


(b) A lawyer shall not give anything of value to a person for recommending the lawyer’s services except that a lawyer may 

(1) pay the reasonable costs of advertisements or communications permitted by this Rule;

(2) pay the usual charges of a legal service plan or a not-a-profit or qualified lawyer referral service. A qualified lawyer referral service is a lawyer referral service that has been approved by the appropriate regulatory authority;



(3) pay for a law practice in accordance with Rule 1.17; and



(4) refer clients to another lawyer or a nonlawyer professional pursuant to an agreement not otherwise prohibited under these Rules that provides for the other person to refer clients or customers to the lawyer, if

(i) the reciprocal referral agreement is not exclusive, and

(ii) the client is informed of the existence and nature of the agreement.

(c) Any communication made pursuant to this Rule shall include the name and office address of at least one lawyer or law firm responsible for its content.

MODEL RULE 7.4: COMMUNICATION OF FIELDS OF PRACTICE AND SPECIALIZATION

(a) A lawyer may communicate the fact that the lawyer does or does not practice in particular fields of law.


(b) A lawyer admitted to engage in patent practice before the United States Patent and Trademark Office may use the designation “Patent Attorney” or a substantially similar designation.


(c) A lawyer engaged in Admiralty practice may use the designation “Admiralty,” “Proctor in Admiralty” or a substantially similar designation.

MODEL RULE 7.5: FIRM NAMES AND LETTERHEADS

(a) A lawyer shall not use a firm name, letterhead or other professional designation that violates Rule 7.1. A trade name may be used by a lawyer in private practice if it does not imply a connection with a government agency or with a public or charitable legal services organization and is not otherwise in violation of Rule7.1.


(b) A law firm with offices in more than one jurisdiction may use the same name or other professional designation in each jurisdiction, but identification of the lawyers in an office of the firm shall indicate the jurisdictional limitations on those not licensed to practice in the jurisdiction where the office is located.


(c) The name of a lawyer holding a public office shall not be used in the name of a law firm, or in communications on its behalf, during any substantial period in which the lawyer is not actively and regularly practicing with the firm.


(d) Lawyers may state or imply that they practice in a partnership or other organization only when that is the fact.

(C. Advertising and Solicitation con’t)

1. Bates v. State Bar of Arizona (1977)

MODEL RULE 7.3: DIRECT CONTACT WITH PROSPECTIVE CLIENTS

(a) A lawyer shall not by in-person, live telephone or real-time electronic contact solicit professional employment from a prospective client when a significant motive for the lawyer’s doing so is the lawyer’s pecuniary gain, unless the person contacted:



(1) is a lawyer; or



(2) has a family, close personal, or prior professional relationship with the lawyer.


(b) A lawyer shall not solicit professional employment from a prospective client by written, recorded or electronic communication or by in-person, telephone or real-time electronic contact even when not otherwise prohibited by paragraph (a), if:

(1) the prospective client has made known to the lawyer a desire not to be solicited by the lawyer; or

(2) the solicitation involves coercion, duress or harassment.


(c) Every written, recorded or electronic communication from a lawyer soliciting professional employment from a prospective client known to be in need of legal services in a particular matter, shall include the words “Advertising Material” on the outside envelope, if any, and at the beginning and ending of any recorded or electronic communication, unless the recipient of the communication is a person specified in paragraphs (a)(1) or (a)(2).


(d) Notwithstanding the prohibitions in paragraph (a), a lawyer may participate with a prepaid or group legal service plan operated by an organization not owned or directed by the lawyer which uses in-person or telephone contact to solicit memberships or subscriptions for the plan from persons who are not known to need legal services in a particular matter covered by the plan.

2. In re Primus  (1978)

3. Ohralik v. Ohio State Bar Ass’n  (1978)
4. Monroe H. Freedman and Abbe Smith, Understanding Lawyer’s Ethics  (2002)
VIII. CHAPTER EIGHT: JUDGES


A. Introduction to Judicial Discipline

MODEL CODE OF JUDICIAL CONDUCT (MCJC) PREAMBLE
MODEL RULE 8.3(b) (not the entire rule)
(b) A lawyer who knows that a judge has committed a violation of applicable rules of judicial conduct that raises a substantial question as to the judge’s fitness for office shall inform the appropriate authority.


(A. Introduction to Judicial Discipline con’t)


B. Integrity, Independence, and Propriety

MCJC CANON 1: A JUDGE SHALL UPHOLD THE INTEGRITY AND INDEPENDENCE OF THE JUDICIARY


A. An independent and honorable judiciary is indispensable to justice in our society. A judge should participate in establishing, maintaining and enforcing high standards of conduct, and shall personally observe those standards so that the integrity and independence of the judiciary will be preserved. The provisions of this Code are to be construed and applied to further that objective.

MCJC CANON 2: A JUDGE SHALL AVOID IMPROPRIETY AND THE APPEARANCE OF IMPROPRIETY IN ALL OF THE JUDGE’S ACTIVITIES


A. A judge shall respect and comply with the law and shall act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.


B. A judge shall not allow family, social, political or other relationships to influence the judge’s judicial conduct or judgment. A judge shall not lend the prestige of judicial office to advance the private interests of the judge or others; nor shall a judge convey or permit others to convey the impression that they are in special position to influence the judge. A judge shall not testify voluntarily as a character witness.


C. A judge shall not hold membership in any organization that practices invidious discrimination on the basis of race, sex, religion or national origin.


(B. Integrity, Independence, and Propriety con’t)



1. In re Inquiry of Lee  (Fla. 1976)

MCJC  CANON 3: A JUDGE SHALL PERSORM THE DUDTIES OF JUDICIAL OFFICE IMPARTIALLY AND DILIGENTLY

A-D


A. JUDICIAL DUTIES IN GENERAL. The judicial duties of a judge take precedence over all the judge’s other activities. The judge’s judicial duties include all the duties of the judge’s office prescribed by law. In the performance of these duties, the following standards apply.


B. ADJUTACATIVE RESPONCIBILITIES.

(1) A judge shall hear and decide matters assigned to the judge except those in which disqualification is required.

(2) A judge shall be faithful to the law and maintain professional competence in it. A judge shall not be swayed by partisan interests, public clamor or fear of criticism.



(3) A judge shall require order and decorum in proceedings before the judge.


(4) A judge shall be patient, dignified and courteous to litigants, jurors, witnesses, lawyers and others with whom the judge deals in an official capacity, and shall require similar conduct of lawyers, and of staff, court officials and others subject to the judge’s direction and control.


(5) A judge shall perform judicial duties without bias or prejudice. A judge shall not, in the performance of judicial duties, by words or conduct manifest bias or prejudice, including but not limited to bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status, and shall not permit staff, court officials and others subject to the judge’s direction and control to do so.


(6) A judge shall require lawyers in proceedings before the judge to refrain from manifesting, by words or conduct, bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status, against parties, witnesses, counsel or others. This Section 3B(6) does not preclude legitimate advocacy when race, sex, religion, national origin, disability, age, sexual orientation or socioeconomic status, or other similar factors, are issues in the proceeding.


(7) A judge shall accord to every person who has a legal interest in a proceeding, or that person’s lawyer, the right to be heard according to law. A judge shall not initiate, permit, or consider ex parte communications, or consider other communications made to the judge outside the presence of the parties concerning a pending or impending proceeding except that:

(a) Where circumstances require, ex parte communications for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits are authorized provided:

(i) the judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the ex parte communication, and 

(ii) the judge makes provision promptly to notify all other parties of the substance of the ex parte communication and allows an opportunity to respond.

(b) A judge may obtain the advice of a disinterested expert on the law applicable to a proceeding before the judge if the judge gives notice to the parties of the person consulted and the substance of the advice, and affords the parties reasonable opportunity to respond.

(c) A judge may consult with court personnel whose function is to aid the judge in carrying out the judge’s adjudicative responsibilities or with other judges.

(d) A judge may, with the consent of the parties, confer separately with the parties and their lawyers in an effort to mediate or settle matters pending before the judge.

(e) A judge may initiate or consider any ex parte communications when expressly authorized by law to do so.



(8) A judge shall dispose of all judicial matters promptly, efficiently and fairly.


(9) A judge shall not, while a proceeding is pending or impending in any court, make any public comment that might reasonably be expected to affect its outcome or impair its fairness or make any nonpublic comment that might substantially interfere with a fair trial or hearing. The judge shall require similar abstention on the part of court personnel subject to the judge’s direction and control. This Section does not prohibit judges from making public statements in the course of their court. This Section does not apply to proceedings in which the judge is a litigant in a personal capacity.

(10) A judge shall not commend or criticize jurors for their verdict other than in a court order or opinion in a proceeding, but may express appreciation to jurors for their service to the judicial system and the community.

(11) A judge shall not disclose or use, for any purpose unrelated to judicial duties, nonpublic information acquired in a judicial capacity.

C. ADMINISTRATIVE RESPONCIBILITIES.

(1) A judge shall diligently discharge the judge’s administrative responsibilities without bias or prejudice and maintain professional competence in judicial administration, and should cooperate with other judges and court officials in the administration of court business.

(2) A judge shall require staff, court officials and others subject to the judge’s direction and control to observe the standards of fidelity and diligence that apply to the judge and to refrain from manifesting bias or prejudice in the performance of their official duties.

(3) A judge with supervisory authority for the judicial performance of other judges shall take reasonable measures to assure the prompt disposition of matters before them and the proper performance of their other judicial responsibilities.

(4) A judge shall not make unnecessary appointments. A judge shall exercise the power of appointment impartially and on the basis of merit. A judge shall avoid nepotism and favoritism. A judge shall not approve compensation of appointees beyond the fair value of services rendered.

(5) A judge shall not appoint a lawyer to a position I the judge either knows that the lawyer has contributed more than [$] which the prior [ ] years to the judge’s election campaign, or learns of such a contribution by means of a timely motion by a party other person properly interested in the matter, unless


(a) the position is substantially uncompensated;


(b) the lawyer has been selected in rotation from a list of qualified and available lawyers compiled without regard to their having made political contributions; or

(c) the judge or another presiding or administrative judge affirmatively finds that no other lawyer is willing, competent and able to accept the position.

D. DISCIPLINARY RESPONCIBLITIES.

(1) A judge who receives information indicating a substantial likelihood that another judge has committed a violation of this Code should take appropriate action. A judge having knowledge that another judge has committed a violation of this Code that raises a substantial question as to the other judge’s fitness for office shall inform the appropriated authority.

(2) A judge who receives information indicating a substantial likelihood that a lawyer has committed a violation of the Rules of Professional Conduct [substitute correct title if the applicable rules of lawyer conduct have a different title] should take appropriate action. A judge having knowledge that a lawyer has committed a violation of the Rules of Professional Conduct [substitute correct title if the applicable rules of lawyer conduct have a different title] that raises a substantial question as to the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects shall inform the appropriate authority.

(3) Acts of a judge, in the discharge of disciplinary responsibilities, required or permitted by Sections 3D(1) and 3D(2) are part of a judge’s judicial duties and shall be absolutely privileged, and no civil action predicated thereon may be instituted against the judge.

(C. Impartiality, Diligence, and Dignity con’t)

5. In the Matter of Hague  (Mich. 1982)

6. United States v. Microsoft  (D.C. 2001)

D. Disqualification

MCJC CANON 3E-F

E. DISQUALIFICATION.

(1) A judge shall disqualify himself or herself in a proceeding in which the judge’s impartiality might reasonably be questioned, including but not limited to instances where:

(a) the judge has a personal bias or prejudice concerning a party or a party’s lawyer, or personal knowledge of disputed evidentiary facts concerning the proceeding;

(b) the judge served as a lawyer in the matter in controversy, or a lawyer with whom the judge previously practiced law served during such association as a lawyer concerning the matter, or the judge has been a material witness concerning it;

(c) the judge knows that he or she, individually or as a fiduciary, or the judge’s spouse, parent or child wherever residing, or any other member of the judge’s family residing in the judge’s household, has an economic interest in the subject matter in controversy or in a party to the proceeding or has any other more than de minimis interest that could be substantially affected by the proceeding;

(d) the judge or the judge’s spouse, or a person within the third degree of relationship to either of them, or the spouse of such a person:

(i) is a party to the proceeding, or an officer, director or trustee of a party;

(ii) is acting as a lawyer in the proceeding;

(iii) is known by the judge to have a more than de minimis interest that could be substantially affected by the proceeding;

(iv) is to the judge’s knowledge likely to be a material witness in the proceeding.

(e) the judge knows or learns by means of a timely motion that a party or a party’s lawyer has within the previous [ ] year[s] made aggregate contributions to the judge’s campaign in an amount that is greater than [[[$] for an individual or [$] for an entity]] [[is reasonable and appropriate for an individual or an entity]].

(2) A judge shall keep informed about the judge’s personal and fiduciary economic interests, and make a reasonable effort to keep informed about the personal economic interests of the judge’s spouse and minor children residing in the judge’s household.


F. REMITTAL OF DISQUALIFICATION. A judge disqualified by the terms of Section 3E may disclose on the record the basis of the judge’s disqualification and may ask the parties and their lawyers to consider, out of the presence of the judge, whether to waive disqualification. If following disclosure of any basis for disqualification other than personal bias or prejudice concerning a party, the parties and lawyers, without participation by the judge, all agree that the judge should not be disqualified, and the judge is then willing to participate, the judge may participate in the proceeding. The agreement shall be incorporated in the record of the proceeding.

(D. Disqualification)

1. State v. Ahearn  (Vt. 1979)

2. Feminist Women’s Health Center v. Codispoti  (9th Cir. 1995)

F. Extra-Judicial and Political Activities

MCJC CANON 4: A JUDGE SHALL SO CONDUCT THE JUDGE’S EXTRA-JUDICIAL ACTIVITES AS TO MINIMIZE THE RISK OF CONFLICT WITH JUDICIAL OBLIGATIONS

A. EXTRA-JUDICIAL ACTIVITIES IN GENERAL. A judge shall conduct all of the judge’s extra-judicial activities so that they do not:



(1) cast reasonable doubt on the judge’s capacity to act impartially as a judge;



(2) demean the judicial office; or



(3) interfere with the proper performance of judicial duties.


B.AVOCATIONAL ACTIVITIES. A judge may speak, write, lecture, teach and participate in other extra-judicial activities concerning the law, the legal system, the administration of justice and non-legal subjects, subject to the requirements of this Code.


C. GOVERNMENTAL, CIVIC OR CHARITABLE ACTIVITIES.

(1) A judge shall not appear at a public hearing before, or otherwise consult with, an executive or legislative body or official except on matters concerning the law, the legal system or the administration of justice or except when acting pro se in a matter involving the judge or the judge’s interests.

(2) A judge shall not accept appointment to a governmental committee or commission or other governmental position that is concerned with issues of fact or policy on matters other than the improvement of the law, the legal system or the administration of justice. A judge may, however, represent a country, state or locality on ceremonial occasions or in connection with historical, educational or cultural activities.

(3) A judge may serve as an officer, director, trustee or non-legal advisor of an organization or governmental agency devoted to the improvement of the law, the legal system or the administration of justice or of an educational, religious, charitable, fraternal or civic organization not conducted for profit, subject to the following limitations and the other requirements of this Code.

(a) A judge shall not serve as an officer, director, trustee or non-legal advisor if it is likely that the organization 

(i) will be engaged in proceedings that would ordinarily come before the judge, or

(ii) will be changed frequently in adversary proceedings in the court of which the judge is a member or in any court subject to the appellate jurisdiction of the court of which the judge is a member.

(b) A judge as an officer, director, trustee or non-legal advisor, or as a member or otherwise:

(i) may assist such an organization in planning fund-raising and may participate in the management and investment of the organization’s funds, but shall not personally participate in the solicitation of funds or other fund-raising activities, except that a judge may solicit funds from other judges over whom the judge does not exercise supervisory or appellate authority;

(ii) may make recommendations to public and private fund-granting organizations on projects and programs concerning the law, the legal system or the administration of justice;

(iii) shall not personally participate in membership solicitation if the solicitation might reasonably be perceived as coercive or, except as permitted in Section 4C(3)(b)(i), if the membership solicitation is essentially a fund-raising mechanism;

(iv) shall not use or permit the use of the prestige of judicial office for fund-raising or membership solicitation.


D. FINANCIAL ACTIVITIES.



(1) A judge shall not engage in financial and business dealings that:




(a) may reasonably be perceived to exploit the judge’s judicial position, or


(b) involve the judge in frequent transactions or continuing business relationships with those lawyers or other persons likely to come before the court on which the judge serves.

(2) A judge may, subject to the requirements of this Code, hold and manage investments of the judge and members of the judge’s family, including real estate, and engage in other remunerative activity.


(3) A judge shall not serve as an officer, director, manager, general partner, advisor or employee of any business entity except that a judge may, subject to the requirements of this Code, manage and participate in:

(a) a business closely held by the judge or members of the judge’s family, or

(b) a business entity primarily engaged in investment of the financial resources of the judge or members of the judge’s family.

(4) A judge shall manage the judge’s investments and other financial interests to minimize the number of cases in which the judge is disqualified. As soon as the judge can do so without serious financial detriment, the judge shall divest himself or herself of investments and other financial interests that might require frequent disqualification.

(5) A judge shall not accept, and shall urge members of the judge’s family residing in the judge’s household not to accept, a gift, bequest, favor or loan from anyone except for:

(a) a gift incident to a public testimonial, books, tapes and other resource materials supplied by publishers on a complimentary basis for official use, or an invitation to the judge and the judge’s spouse or guest to attend a bar-related function or an activity devoted to the improvement of the law, the legal system or the administration of justice;

(b) a gift, award or benefit incident to the business, profession or other separate activity of a spouse or other family member of a judge residing in the judge’s household, including gifts, awards and benefits for the use of both the spouse or other family member and the judge (as spouse or family member), provided the gift, award or benefit could not reasonably be perceived as intended to influence the judge in the performance of judicial duties;

(c) ordinary social hospitality;

(d) a gift from a relative or friend, for a special occasion, such as a wedding, anniversary or birthday, if the gift is fairly commensurate with the occasion and the relationship;

(e) a gift, bequest, favor or loan from a relative or close personal friend whose appearance or interest in a case would in any event require disqualification under Section 3E;

(f) a loan from a lending institution in its regular course of business on the same terms generally available to persons who are not judges;

(g) a scholarship or fellowship awarded on the same terms and based on the same criteria applied to other applicants; or

(h) any other gift, bequest, favor or loan, only if: the donor is not a party or other person who has come or is likely to come or whose interests have come or are likely to come before the judge; and, if its value exceeds $150.00, the judge reports it in the same manner as the judge reports compensation in Section 4H.


E. FIDUCIARY ACTIVITIES.

(1) A judge shall not serve as executor, administrator or other personal representative, trustee, guardian, attorney in fact or other fiduciary, except for the estate, trust or person of a member of the judge’s family, and then only if such service will not interfere with the proper performance of judicial duties.

(2) A judge shall not serve as a fiduciary if it is likely that the judge as a fiduciary will be engaged in proceedings that would ordinarily come before the judge, or if the estate, trust or ward becomes involved in adversary proceedings in the court on which the judge serves or one under its appellate jurisdiction.

(3) The same restrictions on financial activities that apply to a judge personally also apply to the judge while acting in a fiduciary capacity.


F. SERVICE AS ARBIRATOR OR MEDIATOR. A judge shall not act as an arbitrator or mediator or otherwise perform judicial functions in a private capacity unless expressly authorized by law.


G. PRACTICE OF LAW. A judge shall not practice law. Notwithstanding this prohibition, a judge may act pro se and may, without compensation, give legal advice to and draft or review documents for a member of the judge’s family.


H. COMPENSATION, REIMBURSEMENT AND REPORTING.

(1) Compensation and Reimbursement. A judge may receive compensation and reimbursement of expenses for the extra-judicial activities permitted by this Code, if the source of such payments does not give the appearance of influencing the judge’s performance of judicial duties or otherwise give the appearance of impropriety.

(a) Compensation shall not exceed a reasonable amount nor shall it exceed what a person who is not a judge would receive for the same activity.

(b) Expense reimbursement shall be limited to the actual cost of travel, food and lodging reasonably incurred by the judge and, where appropriate to the occasion, by the judge’s spouse or guest. Any payment in excess of such an amount is compensation.



(2) Public Reports. A judge shall report the date, place and nature of any activity for which the judge received compensation, and the name of the payer and the amount of compensation so received. Compensation or income of a spouse attributed to the judge by operation of a community property law is not extra-judicial compensation to the judge. The judge’s report shall be made at least annually and shall be filed as a public document in the office of the clerk of the court on which the judge serves or other office designated by law.


I. Disclosure of a judge’s income, debts, investments or other assets is required only to the extent provided in this Canon and in Sections 3E and 3F, or as otherwise required by law.

MCJC CANON 5: A JUDGE CANDIDATE SHALL REFRAIN FROM INAPPROPRIATE POLITICAL ACTIVITY

A. ALL JUDGES AND CANDIDATES.

(1) Except as authorized in Sections 5B(2), 5C(1) and 5C(3), a judge or candidate for election or appointment to judicial office shall not:




(a) act as a leader or hold an office in a political organization;


(b) publicly endorse or publicly oppose another candidate for public office;




(c) make speeches on behalf of a political organization;




(d) attend political gatherings; or


(e) solicit funds for, pay an assessment to or make a contribution to a political organization or candidate, or purchase tickets for political party dinners or other functions.

(2) A judge shall resign from judicial office upon becoming a candidate for a non-judicial office either in a primary or in a general election, except that the judge may continue to hold judicial office while being a candidate for election to or serving as a delegate in a state constitutional convention if the judge is otherwise permitted by law to do so.



(3) A candidate for a judicial office:

(a) shall maintain the dignity appropriate to judicial office and act in a manner consistent with the integrity and independence of the judiciary, and shall encourage members of the candidate’s family to adhere to the same standards of political conduct in support of the candidate as apply to the candidate;

(b) shall prohibit employees and officials who serve at the pleasure of the candidate, and shall discourage other employees and officials subject to the candidate’s direction and control from doing on the candidate’s behalf what the candidate is prohibited from doing under the Sections of this Canon;

(c) except to the extent permitted by Section 5C(2), shall not authorize or knowingly permit any other person to do for the candidate what the candidate is prohibited from doing under the Sections of this Canon;




(d) shall not:

(i) make pledges or promises of conduct in office other than the faithful and impartial performance of the duties of the office;

(ii) make statements that commit or appear to commit the candidate with respect to cases, controversies or issues that are likely to come before the court; or

(iii) knowingly misrepresent the identity, qualifications, present position or other fact concerning the candidate or an opponent;

(e) may respond to personal attacks or attacks on the candidate’s record as long as the response does not violate Section 5A(3)(d).
B. CANDIDATES SEEKING APPOINTMENT TO JUDICIAL OR OTHER GOVERNMENTAL OFFICE.

(1) A candidate for appointment to judicial office or a judge seeking other governmental office shall not solicit or accept funds, personally or through a committee or otherwise, to support his or her candidacy.

(2) A candidate for appointment to judicial office or a judge seeking other governmental office shall not engage in any political activity to secure the appointment except that:




(a) such persons may:

(i) communicate with the appointing authority, including any selection or nominating commission or other agency designated to screen candidates;

(ii) seek support or endorsement for the appointment from organizations that regularly make recommendations for reappointment or appointment to the office, and from individuals to the extent requested or required by those specified in Section 5B(2)(a);  and

(iii) provide to those specified in Sections 5B(2)(a)(i) and 5B(2)(a)(ii) information as to his or her qualifications for the office;

(b) a non-judge candidate for appointment to judicial office may, in addition, unless otherwise prohibited by law:

 



(i) retain an office in a political organization,





(ii) attend political gatherings, and 


(iii) continue to pay ordinary assessments and ordinary contributions to a political organization or candidate and purchase tickets for political party dinners or other functions.


C. JUDGES AND CANDIDATES SUBJECT TO PUBLIC ELECTION.

(1) A judge or a candidate subject to public election may, except as prohibited by law:




(a) at any time





(i) purchase tickets for and attend political gatherings;





(ii) identify himself or herself as a member of a political party; and





(iii) contribute to a political organization;




(b) when a candidate for election





(i) speak to gatherings on his or her own behalf;


(ii) appear in newspaper, television and other medial advertisements supporting his or her candidacy;

(iii)distribute pamphlets and other promotional campaign literature supporting his or her candidacy; and

(iv) publicly endorse or publicly oppose other candidates for the same judicial office in a public election in which the judge or judicial candidate is running.

(2) A candidate shall not personally solicit or accept campaign contributions or personally solicit publicly stated support. A candidate may, however, establish committees of responsible persons to conduct campaigns for the candidate through media advertisements, brochures, mailings, candidate forums and other means not prohibited by law. Such committees may solicit and accept reasonable campaign contributions, manage the expenditure of funds for the candidate’s campaign and obtain public statements of support for his or her candidacy. Such committees are not prohibited from soliciting and accepting reasonable campaign contributions and public support from lawyers. A candidate’s committees may solicit contributions and public support fro the candidate’s campaign no earlier than [one year] before an election and no later than [90] days after the last election in which the candidate participates during the election year. A candidate shall not use or permit the use of campaign contributions for the private benefit of the candidate or others.

(3) A candidate shall instruct his or her campaign committee(s) at the start of the campaign not to accept campaign contributions for any election that exceed, in the aggregate, [$ ] from an individual or [$ ] from an entity. This limitation is in addition to the limitations provided in Section 5C(2).

(4) In addition to complying with all applicable statutory requirements for disclosure of campaign contributions, campaign committees established by a candidate shall file with [ ] a report stating the name, address, occupation and employer or each person who has made campaign contributions to the committee whose value in the aggregate exceed [$ ]. The report must be filed within[ ] days following the election.

(5) Except as prohibited by law, a candidate for judicial office in a public election may permit the candidate’s name: (a) to be listed on election materials along with the names of other candidates for elective public office, and (b) to appear in promotions of the ticket.


D. INCUMBENT JUDGES. A judge shall not engage in any political activity except (i) as authorized under any other Section of this Code, (ii) on behalf of measures to improve the law, the legal system or the administration of justice, or (iii) as expressly authorized by law.


E. APPLICABILBITY. Canon 5 generally applies to all incumbent judges and judicial candidates. A successful candidate, whether or not an incumbent, is subject to judicial discipline for his or her campaign conduct; an unsuccessful candidate who is a lawyer is subject to lawyer discipline for his or her campaign conduct. A lawyer who is a candidate for judicial office is subject to [Rule 8.2(b) of the ABA Model Rules of Professional Conduct]. (An adopting jurisdiction should substitute a reference to its applicable rule.)

APPLICATION OF THE CODE OF JUDICAL CONDUCT


A. Anyone, whether or not a lawyer, who is an officer of a judicial system and who performs judicial functions, including an officer such as a magistrate, court commissioner, special master or referee, is a judge within the meaning of this Code. All judges shall comply with this Code except as provided below.


B. RETIRED JUDGE SUBJECT TO RECALL. A retired judge subject to recall who by law is not permitted to practice law is not required to comply:



(1) except while serving as a judge, with Section 4F; and



(2) at any time with Section 4E.


C. CONTINUING PART-TIME JUDGE. A continuing part-time judge:



(1) is not required to comply




(a) except while serving as a judge, with Section 3B(9); and 


(b) at any time with Sections 4C(2), 4D(3), 4E(1), 4F, 4G, 4H, 5A(1), 5B(2) and 5D.

(2) shall not practice law in the court on which the judge serves or in any court subject to the appellate jurisdiction of the court on which the judge serves, and shall not act as a lawyer in a proceeding in which the judge has served as a judge or in any other proceeding related thereto.


D. PERIODIC PART-TIME JUDGE. A periodic part-time judge:



(1) is not required to comply




(a) except while serving as a judge, with Section 3B(9);


(b) at any time, with Sections 4C(2), 4C(3)(a), 4D(1)(b), 4D(3), 4D(4), 4D(5), 4E, 4F, 4G, 4H, 5A(1),5B(2), and 5D.

(2) shall not practice law in the court on which the judge serves or in any court subject to the appellate jurisdiction of the court on which the judge serves, and shall not act as a lawyer in a proceeding in which the judge has served as a judge or in any other proceeding related thereto.


E. PRO TEMPORE PART-TIME JUDGE. A pro tempore part-time judge:



(1) is not required to comply

(a) except while serving as a judge, with Sections 2A, 2B, 3B(9) and 4C(1);

(b) at any time with Sections 2C, 4C(2), 4C(3)(a), 4C(3)(b), 4D(1)(b), 4D(3), 4D(4), 4D(5), 4E, 4F, 4G, 4H, 5A(1), 5A(2), 5B(2) and 5D.

(2) A person who has been a pro tempore part-time judge shall not act as a lawyer in a proceeding in which the judge has served as a judge or in any other proceeding related thereto except as otherwise permitted by [Rule 1.12(a) of the ABA Model Rules of Professional Conduct]. (An adopting jurisdiction should substitute a reference to its applicable rule.)


F. TIME FOR COMPLIANCE. A person to whom this Code becomes applicable shall comply immediately with all provisions of this Code except Sections 4D(2), 4D(3) and 4E and shall comply with these Sections as soon as reasonably possible and shall do so in any event within the period of one year.

MODEL RULE 8.2(b) (not the entire rule)

(b) A lawyer who is a candidate for judicial office shall comply with the applicable provisions of the Code of Judicial Conduct.

(E. Extra-Judicial and Political Activities con’t)

1. In re Bonin (Mass. 1978)

2. Republican Party of Minnesota v. White (2002)

