Medical Malpractice
Background info on Prof. Gioia:

Born in Bellerose, NY and grew up in Poughkeepsie, NY.  Father was a pathologist.  
Guest lectures for a medico-legal course taught by M.B. Segal, M.D., J.D., for all graduating resident medical students in Emergency Medicine at the University of Chicago.

Has spent the last 32 years trying to fix the med mal system.

I.
Overview of the Med Mal system


A.
The Indiana Experience



1.
1972 - 15 companies provided med mal insurance.



2.
1975 - only 6 companies provided





3.
Indiana Med Mal Act

a.
Adam Benjamin (Senator) – drafted the Indiana Med Mal Act (IC 34-18-1-1 et seq); other states 


modeled their statutes from Indiana’s.  Also has a highway named after him.




b.
Governor Otis R. Bowen - Was a doctor and influential governor of Indiana; helped 






draft the Med Mal Act and get it passed.




c.
Established the Patient Compensation Fund (PCF)





i.
Compensates victims of malpractice.





ii.
Example of socialism: funded by requiring doctors to pay a surcharge of their 







insurance premiums to the fund.






(a)
Other examples of socialism:  Social Security, welfare, 










Medicare/Medicaid, and IOLTA (Interest On Lawyers Trust Accounts).





iii.
Once the doctor pays his insurance policy limits (currently $250k), the suit is 







taken over by the Ind. Dept. of Ins. to determine the liability of the fund via a 







bench trial.




iv.
Currently, a plaintiff can collect a total capped amount of $1.25M; the doctor 







(through his insurance) pays $250k and the PCF pays the remaining $1M.





(a) 
Sometimes “stacking” occurs (stack the limits of separate injuries arising 







out of the same instance of malpractice on the same policy)







(1.)
Stacking occurs partly as an attempt to find more outlets for recovery.




d.
Ad damnum clauses are illegal in Indiana.





(a)
These are clauses that specify at the outset of a lawsuit the amount in dollar 







damages a plaintiff is seeking.




e.
“Qualified Health Providers” are providers who participate in the Act.




i.
To be a QHP, a provider must:






(a)
file proof of financial responsibility (by obtaining malprac. ins.) and






(b)
pay a surcharge to the PCF (currently 150% of insurance premium).




f.
The Panel Process





i.
The Act dictates that panels are made up of four people (3 doctors and 1 lawyer) 




to review the case and determine the its merit:






(a)
1 doctor plaintiff chooses






(b)
1 doctor defendant chooses






(c)
1 doctor that the first two doctors choose






(d)
1 lawyer serving as panel chair





(e)
The panel is not a judicial proceeding.





ii.
No communication between the panel and the parties before the panel meets.




iii.
If the case stagnates before the panel (2 years), the case can be dismissed by the




commission.






(a)
Rambo v. Begley (Ind. App. 2003)







(1.)
An evidence fight which the plaintiff loses - case dismissed.







(2.)
Deadline extension never requested: legal malpractice for Rambo.





iv.
If a doctor screws up really badly, the panel must decide if the doctor can continue 




to practice medicine.





v.
Earl Landgrebe provision: “Don’t confuse me with the facts.” 


4.
What’s happened since the Act was put in place:



a.
Constitutional challenges





i.
“We have to protect the rights of the plaintiffs to” 






(1) jury trials and (2) due process.





ii.
Legislative intent of the Act.





iii.
The Med Mal Act has not been ruled unconstitutional (first case: Johnson v. St. 




Vincent Hospital)



5.
Currently - only 3 med mal insurance providers in Indiana (in order of ‘prestige’)




a.
Medical Protective: began as a family-owned company




i.
Now owned by Warren Buffet (Berkshire Hathaway): $825M price tag in 2005.





ii.
Good for doctors with no suits against them.




b.
Pro Assurance: merger of 2 previous companies (MAI & Pro National)





i.
No settlements; trials always pushed (“JURY”)





ii.
In between Medical Protective and I.R.M.I.A. depending on number of past suits 




the doctor has had filed against him.




c.
I.R.M.I.A.: Indiana Residual Malpractice Insurance Authority





i.
“High risk” outfit





ii.
Highest premiums of the three.





iii.
Must offer coverage to doctors if they cannot obtain it from the other two, supra.



6.
Reinsurance




a.
For example, State Farm has a company that insures State Farm.




b.
That’s where they get their money.


7.
Insurance Law: the trapezoid (FINANCED BY OPM!)








↑
↑
↑










↑
↑
↑




8.
Types of policies




a.
“Tail” policies:  covers after retirement and/or switching employment.





i.
Cost varies depending on length of policy.





ii.
Advice is to get it picked up by the new employer who wants the doctor so bad.





iii.
Long Tail: amount of time that can pass when a doctor can be sued for 






negligence.





i.
Such as statute of limitations + latency period and then some.




b.
“Claims Made” policies:  cheaper, and all that’s available in Indiana.





i.
Cover only the lawsuits/claims made while the policy is in force.




c.
“Occurrence” policies:  more expensive.





i.
Such as car insurance that applies for a specific period of time.

B.
Med Mal/Tort Reform


1.
The players in med mal and tort reform:




a.
commodity: healthcare




b.
consumer: patients





i.
treated properly and no negligence: peace of mind 





ii.
happiness = result




c.
goal: health




d.
med mal: pain, suffering, emotional distress




e.
doctors = risks





i.
neurosurgeon = most expensive risk ($200,000 a year in insurance premiums)





ii.
ob/gyn = second most expensive





iii.
orthopedic surgeon = third most expensive



2.
The players in “the crisis”: 




a.
patients




b.
doctors (EMTs, chiropractors, etc.)




c.
hospitals




d.
insurance companies




e.
the crisis itself




f.
the system - insurance, risks, attorneys, legislators, courts (fed and state), 






i.
What’s the goal of the system?





ii.
If the goal is “fairness”, the system will not work except in a perfect world.





iii.
“Fairness” is “touchy-feely BS”






(a)
Procedural and substantive “fairness”





iv.
Flaws in the malpractice insurance market






(a)
Moral hazard: the effect of insurance in reducing an insured’s incentives to 





prevent losses.




g.
money





i.
insurance companies don’t like limited liability





ii.
not covered: therapists, social workers



3.
The lingo



a.
OPM - "Other People’s Money”





i.
Med Mal is all based on OPM.




b.
“going bare” - doctor who practices medicine without carrying insurance.





i.
Gioia said Berner loved this term.




c.
Enterprise Liability - takes strict liability and applies it to all kinds of torts 





i.
including med mal





ii.
“The courts’ expansion of vicarious liability doctrine to hospitals made the 





medical personnel who used the hospital part of the “enterprise”, whether they 




were staff employees or independent contractors.”


4.
Examples of med mal tort reform:



a.
limit liability by enacting damage caps (at least cap pain and suffering, non-economic 



damages)



b.
limit attorney fees (limits money not going to the patient)



c.
“Let’s create a fund and when someone gets injured you can pay them from the fund!”





i.
Socialism at its finest.





ii..
Indiana did this with the PCF, supra.



5.
Alternatives to the current system:




a.
Alternative Dispute Resolution




b.
(Mandatory) Arbitration




c.
Expert juries (avoid the “Homer Simpson” mentality)




d.
Don’t be dollar-oriented (compensatory damages)
II.
The Medical Malpractice Suit (The Fab Four)


A.
Overview



1.
Med mal suits are like “torts + a level”



2.
Malpractice= “bad” “work” (from the Latin)



3.
The same four elements required of a tort suit must be present, with a couple twists:




a.
Duty 




b.
Breach in the standard of care




c.
Proximate Causation




d.
Damages


B.
Duty (The Physician-Patient Relationship)


1.
A physician-patient relationship is usually a prerequisite to a professional malpractice suit 


against a doctor.



a.
Not necessarily the physician who sees the patient anymore; could be:





i.
nurse, physician’s assistant, etc.



2.
Tests to determine if a physician-patient relationship exists:




a.
Follow the money





i.
Who’s paying for the doctor’s services?




b.
Purpose of the exam




c.
What would a reasonable, prudent physician have done under the same or similar 




circumstances?





i.
This is a good, objective test to follow.



3.
Patient-Physician Contracts




a.
Dingle v. Belin - Maryland App. Ct., 2000.





i.
Lap chole: microscopic gall bladder surgery: four holes and a camera.




ii.
Biliary tree: carries bile to and from the gall bladder and the liver.





iii.
Pre-op cholangiogram: a pre-op “picture” of the biliary tree.






(a)
Not done in Dingle.





iv.
Hemo-clip: looks and works like a stapler; used to control bleeding.




v.
Rice Diet: “fad diet” in the 1960s for pregnant women.





vi.
A physician-patient relationship is not always required in each case!




b.
Abandonment





i.
Once the physician-patient relationship has been created, physicians are subject to 




an obligation of “continuing attention.”





ii.
Refusal to continue to treat a patient is abandonment, and it may also be 





malpractice.





iii.
Termination of the physician-patient relationship, once created, is subject in some 




states to a “continuous treatment” rule to determine when the statute of limitations 




is tolled.  Treatment obligations cease if the physician can do nothing more for the 




patient, or ceases to attend the patient.




c.
Actions for breach of patient-physician contracts





i.
Usually limited to plastic or cosmetic surgery, nose jobs, and boob jobs.




d.
Exculpatory clauses





i.
Tunkl, generally not allowed in med mal cases.






(a.)
No bargaining power.






(b.)
Adhesion contracts.






(c.)
Void against public policy.





ii.
Only allowed with experimental procedures as a last hope for survival.






(a.)
For example, clinical trials, and even these usually have a 20 page single 





spaced release.

Vocab:

Acute:  happens once (i.e., common cold)

Chronic:  ongoing (i.e., arthritis, diabetes)

Which is worse?  Both can be bad

Triple “A”: Abdominal Aortic Aneurysm (in belly area)

Family history: Fam Hx

HMO: Health Maintenance Organization – based on capitation (number of people in the membership)
Managed via denials to patients, like in Hand v. Tavera (brain aneurysm)

PPO: Preferred Provider Organization




a.
Privileges





i.
Usually occur within a hospital.





ii.
It’s a “leash” the hospital puts on the doctor so he can treat patients.





iii.
Allows doctors to admit patients to the hospital while the doctor maintains a 





degree of flexibility and independence in how to treat the patient.




b.
Peer Review





i.
Committee report on the “medical misadventure; applies to physicians.





ii.
Quality Assurance applies to hospitals and corporations.





iii.
Not discoverable by parties to the litigation!



c.
Hospital regulations





i.
Bylaws, rules and regulations, and protocols





ii.
These are discoverable by the plaintiff.





iii.
Hospital regulations reviewed and accredited by JCAHO.






(a.)
Joint Commission on Accreditation of Healthcare Organizations.






(b.)
Reviewed every two years.






(c.)
JCAHO determinations not discoverable.





iv.
Violations of hospital regulations amounts to negligence per se.



4.
Confidentiality and Disclosure in the physician-patient relationship




a.
Humphers




i.
DES baby: used as an end-around in this case





ii.
Shows liability for breach of confidential information (“professional secret”)
I’m abandoning a strict outline and just re-creating my notes by class session and loosely by topic within that.  Repeated topics will be lumped into just one treatment.

9/27/07
(From first or second class:
Recognized medical encyclopedias:

Stedman’s; Dorland’s.)
Physician’s duties:

1.
Duty to maintain patient confidentiality


Doe v. Medlantic (pg. 276)


-No expert needed to prove breach of confidentiality

-Proving inferences: like a deer in a snow-covered field; Gioia wants to take a picture of it, looks down for a minute and the deer goes away; only the tracks are left.  The tracks serve as an inference that the deer was there



-Inferences prove things indirectly



-What good is this?  In civil cases, the burden is only a preponderance of the evidence.
-HIPAA (Health Insurance Portability and Accountability Act)



-Purposes: 




-To give consumers control over their own health information.




-Set boundaries on medical record use and releases.




-Ensure the security of personal health information.

-Create accountability for medical record use and release; criminal and civil penalties for improper use or disclosure.




-No civil damages allowed (money goes to the government)

-Balance public responsibility with privacy protections, seeking to limit disclosure without sacrificing public safety.

2.
Duty to Third Parties


-Basically, the trend is to recognize a duty to foreseeable third parties.



-Such as parents, neighbors, babysitters, etc.

3.
Malicious Prosecution


-Wong v. Tabor (packet)

-Dr. Kaufman: a knife-happy neurosurgeon from Hammond who went bare from all the claims against him.



-Tabor: the same Tabor enamored by all at Valpo.



-Lesson: “Get a release in return for the voluntary dismissal”


-Five elements (pretty infrequent in med mal cases):



1.
Plaintiff sues doctor.



2.
Plaintiff acted with malice.



3.
No probable cause for suit.



4.
Suit ended in doctor’s favor.



5.
Damages




-show loss of income between tax years


-Negligent referral also exists as a cause of action (referring to a known bad doctor).
-How can a case end against a defendant?



1.
Voluntary dismissal by plaintiff
(Favorable to Dr.



2.
Settlement



3.
Judgment



4.
Involuntary dismissal



5.
Mistrial




(Favorable to Dr.



6.
J N.O.V. (“13th Juror” rule)

(Favorable to Dr.


-Kho v. Pennington


-Reiterates Wong: “Get a release in return for the voluntary dismissal”

4.
Informed Consent (recent doctrine, within the last 35 years)


-Exists as its own cause of action.


-Like a two-sided coin:



1.
What did the doctor explain?



2.
What did the patient understand?


-TMJ: Temporal Mandibular Joint (cases involving this came up from 1978-1986)


-Canterbury v. Spence (1972, opinion by Spotswood W. Robinson III)



-Pre-eminent case highlighting lack of informed consent


-Professional-oriented disclosure standard: doctors who know testify



-Most jurisdictions have this.




vs.


-Patient-oriented disclosure standard: heavier burden on the trier of fact


-What gets disclosed?


-Diagnosis



-Nature and purpose of treatment



-The reasonable risks of treatment



-Treatment alternatives



-The option of doing nothing


-Why?  So the patient has an informed decision.


-Johnson v. Kokemoor (pg. 320)



Dr. Kokemoor misrepresented his own experience in clipping aneurysms.



-M&M: Mortality and Morbidity statistics




-For procedures, disease, etc.

*


-

(from 10/18, informed consent, cont’d)


The duty a doctor has is both informed consent and foreseeability.


-How much is too much?  How much is enough?

Informed consent


-Arato v. Avedon (pg. 330)



-Palliative treatment case




-example of palliative treatment includes administering morphine until death comes



-A.M.A. patient: “Against Medical Advice” patient was discharged, disregarding treatment.




-Once “A.M.A.” is signed and charted, it’s hard to successfully sue the doctor(s).



-Informed consent decided on a case by case basis




-Patient needs to disclose all reasonably pertinent information to the doctor.


-Truman v. Thomas (pg. 338)



-“If it’s not in the chart, it didn’t happen.”

-Doctor recommended Pap Smear but didn’t chart it, nor did he inform Truman of the dangers/consequences for not having the test done.

Med mal jury instructions use “may” and “could” to avoid mandatory language.

Defensive medicine is now the order of the day to avoid litigation.

Eleemosynary hospital: charitable hospital (i.e., government hospital)

Stark Act



-Moore v. Regents of the University of California (pg. 343)

-Under the Stark Act, 42 U.S.C. 1395, using body tissue for profitable R&D must be disclosed to the patient, which the doctor(s) did not do here.
*
-Collins (packet case)



-Intentional act exclusions now commonplace with med mal insurance.




-Such as through a reservation of rights letter.



-However, in most cases, doctors will not be covered with these.


-Canterbury v. Spence, pt. II (Causation complexities)


-Hindsight not used in med mal cases and a jury is not allowed to use hindsight.



-Subjective vs. Objective standard to ascertain sufficiency of informed consent.




-Objective used in Canterbury, however other jurisdictions use subjective.


Punitive damages and informed consent



-Like in Tisdale, “punies” usually only found in cases where:




-Med mal occurred




-Doctor “fixes” the charts or commits other fraud or crime.


-Canterbury v. Spence, pt. III (Scenarios when consent is excused)



-Emergency situation




-Ideally, the next of kin or other family member should “fill in” for the patient.



-Doctor’s privilege to not disclose for therapeutic reasons.
-This “therapeutic privilege” is controversial; at least, more so than the emergency situation doctrine.



-Waiver by patient can work




-“Doc, I don’t want to know a thing”



-How to improve consent forms?

-Have a video presentation, mandatory “class”, write in the chart that this happened and have the patient sign.



*Similar to what Gioia had to do at Rush for his surgery.


Laparoscopic surgeries done by using a trocar (French for “3 sides”) as a port.
Foreseeability


-Walker v. Rinck (packet case)



-Preconception tort foreseeability



-Preconception torts arise from a doctor’s negligence causing damage to a woman’s 



reproductive system, resulting in harm to a child conceived after the negligence occurs.  In 


other words, a child may have a cause of action for medical malpractice arising from a 



physician’s negligent conduct prior to the child’s conception if that negligence proximately 


caused the child’s injury.


-Mom had Rh- blood, yet a lab test said she did not (the test was wrong).



-Mom had first child, born with positive blood, so Rhogam was thought unnecessary.

-Rhogam: “Miracle drug” for Rh- pregnant women; must be administered within 72 hours of giving birth to first child or it won’t work at all; “cures” the woman of having Rh- blood.

-Subsequent children had birth defects because she went untreated for her Rh- blood (at least two other kids and twins).

-Gioia: “These people knew they could’ve had a March of Dimes baby and they went ahead anyway and had unprotected sex.”


Types of care facilities


1.
Primary care facility: “glorified nursing home” or po-dunk hospital.


2.
Secondary care facility: community-sized hospital (like Porter Hospital).


3.
Tertiary care facility: big medical school facility; top of the line (like Rush Medical Center).
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(Alert &) Oriented x 3 (OX3)


-EMTs use this to ascertain state of an individual at injury


-Assesses mental capabilities with varied questions



1.
Who?

“What’s your name?”



2.
Where?
“Where are you?”



3.
When?
“What day is it?”  “Who’s the President of the USA?”

RSD: Reflex Sympathetic Dystrophy


-Comparable to CRPS: Complex Regional Pain Syndrome


-The body’s reaction to a fracture; affects skin, bones, joints, muscles, etc.


-Can be a gold mine for plaintiffs as it’s highly compensable

BOOP: Bronchiolitis Obliterans with Organizing Pneumonia

-Inflammation of the bronchioles and surrounding tissues in the lungs.


-Detectable on chest x-rays.


-Known causes:
certain meds, bone marrow transplants, certain connective tissue disorders (i.e., lupus).
10/25/07

Apology statutes (handout)

National Practitioner Data Bank (pg. 74)


-Established by Congress


-Payments made on behalf of doctors by insurance companies must be entered on the Data Bank.

-Only insurance companies writing med mal insurance and hospitals granting privileges may access the data bank.

-Once a report is made to the data bank, a doctor has 30 days to make corrections before the report is permanent.

*
-Indiana sends two reports (*who to?)

Restatement 402 (A) – Tort strict liability


-Three ways to assign liability generally



1.
Basic tort liability (negligence)



2.
Tort strict liability (Rest. 402 (A))



3.
UCC via:




-Express warranty




-Implied warranty (further divided into)





*fitness





*merchantability




-The implied warranty is the equivalent to the Tort Restatement 402 (A)


-Cunningham v. MacNeal (packet case)


-A Gioia favorite.

-Examined blood as a product: a landmark med mal and products liability involving blood transfusions.

-The court used 402 (A) and treated blood as a product via a service agreement.


-Service vs. sale agreement for blood transfusions.




-Service agreement invokes strict liability.




-Sale agreement does not.



-Gioia feels the court got it wrong.



-“Like trying to put a round peg in a square hole.”
11/1/07

Hospitalist- Most popular specialty for graduating medical students; 

-primary focus is hospital medicine



-usually are board trained/certified and spend most of their time in the ICU


-Dr. Swarner: internal medicine is like pediatrics for adults

Vicodin-
prescription pain medication, 500mg



-Vicodin ES is 750mg

SOMA-
Another (addictive) pain pill - can cause liver damage

P.R.N.-
Pro Re Nata (anytime you need to; as needed)



For example: “RTC (return to clinic) P.R.N.”

From Immunity to Vicarious Liability (Liability for Health Care Institutions)


Charitable and other immunities


Bing v. Thunig (pg. 365)



-Signaled the end of charitable immunity of hospitals and instituted respondeat superior.



-Bing overruled charitable immunity in New York in 1957 in this case.


Governmental immunity has survived, to a degree.



-Subject to the Tort Claims Act



-TCA institutes a six month deadline to file a claim (similar to a SOL)



-See also McConnell v. Porter Memorial Hospital, infra
Doctors initially viewed as independent contractors of a hospital


-They have staff privileges but are not employees of the hospital.


-Independent contractors have indicia to show their existence:



-Who pays?  (taxes, payroll, benefits, etc.)



-Who controls?  (schedule, etc.)



-The more indicia present of hospital control, the more unlikely it is the doctor is an 

independent contractor.

In establishing liability for health care institutions, courts have played around with a variety of ways of finding a relationship to get to the liability, including:

Vicarious liability



-Captain of the Ship Doctrine (unused now with modern insurance schemes)




-Taken from “borrowed servant” agency theory.

-Viewed the surgeon/doctor as the captain who delegated to the staff below him (nurses, techs, etc.)

“SHARP count”- Recount clamps, sponges, etc. used before and after surgery


-like being a bank teller who has to account for her money before and after her shift


Current General Rule of Vicarious Liability



-Schlotfeldt v. Charter Hospital of Las Vegas (pg. 368)

-If no agency relationship exists between the doctor and the hospital, there is no vicarious liability for the hospital.


The Control Test


-Berel v. HCA Health Services (pg. 371)




-The right of control, not actual control, gives rise to a duty for the hospital.



Catch 22 exists: Hospital QA groups overseeing doctors vs. losing shield for the hospital.

“Ostensible Agency” Test



-Sword v. NKS Hospitals (pg. 373)




-Makes distinguishing doctor-hospital relationship a question of fact, rather than one of law.

-A hospital that holds itself out as an employer of the doctor, with the patient relying on the representation, is vicariously liable for the doctor’s acts whether he’s an employee of the hospital or not.

-A hospital may avoid liability by providing meaningful written notice to patients that is acknowledged at the time of admittance.


The following relationships all come back to the doctrine of respondeat superior:




*Employer/Employee

*Principal/Agent

*Master/Servant


The Non-Delegable Duty Doctrine


-Simmons v. Tuomey Regional Medical Center (pg. 380)




-Hospitals have non-delegable duty, but not an absolute non-delegable duty.




-Hard for a hospital to meet this, though.

“Stacking” cases

*
-Barker v. Patel


-Addresses multiple recoveries from the Ind. Med. Mal. Act from 1 occurrence

-Doesn’t get used much in Indiana by plaintiff’s lawyers anymore to not “rock the boat” and drain the PCF.


Later, MAI v. McCarty said the same thing.
AVN-
Avascular necrosis (disease resulting in temporary or permanent loss of blood supply to the bones)
SDH-  
Subdural Hematoma (slow brain bleed)



-common with drunks

SAH-

Subarachnoid Hemorrhage (brain bleed)



-arises either spontaneously or due to trauma

Top mis-diagnosed cases in emergency rooms


Mistaken for

1.
Heart attacks





indigestion


2.
Appendicitis


3.
SDH/SAH






drunk wino/ “worst headache ever”


4.
Foreign body 
(kid w/ split nut sac 

and bathing suit)


5.
Failure to diagnose or treat anything



(Fx Dx Tx)


6.
Fractures


7.
Patient returns within 24 hours



(because nothing was found the 1st time)
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Hospital Direct Liability

Negligence


-Washington v. Washington Hospital Center (pg. 387)



-Capnograph: machine measuring CO2 in patients during surgery



-replaced by pulse oximeter: clothespin clamp measuring amount of O2 in the blood.

-Addressed the SOC (Standard of Care): should it be local or national regarding this type of equipment?




-Basically national now.


-ACOG-
American College of Obstetricians and Gynecologists




-Registerd OBI-GYNIES are part of ACOG.




-Hospital must be ready to do a C-section in 30 minutes “from decision to incision.”

-Not following internal rules and regulations is evidence of the breach of the SOC against the hospital.

Contribution


Plaintiff

Operated on by Doctors A, B, and C

If the plaintiff got a $300K judgment, he could choose who to collect from.


-Black letter law-
Under the common law, there is not to be any contribution between joint tortfeasors for their individual liability to the plaintiff.
Enzymes and M.I.’s (and negligence per se)

*

-Johnson v. Hillcrest Health Center (pg. 393)

-M.I.-
Myocardial Infarction: blockage of coronary artery by a thrombus (clot); turns surrounding tissue gray.

-Enzymes indicating M.I.:
CPK-

Creatine Phosphokinase





CK-MB-
Creatine Kinase–MB
-“STAT”-
Comes from Latin statim: immediately


Tubal ligation



-Female sterilization



-Originally done with cauterization



-Now down with Fallope ring (current SOC)

-Comes up in med mal when a “bouncing young baby” shows up that isn’t supposed to after 9 months.

-Baby born after sterilization performed:
Wrongful life

-Baby born with defects (in general):
Wrongful birth

-Butler (handout case)

*


-Collateral Source in Indiana



-“True knot”-
when the umbilical cord, on its own, becomes knotted: no negligence for doctor.


Duty to treat patients



-Muse v. Charter Hospital (pg. 399)




-Teenager discharged from hospital because the parents’ insurance expired.




-Case about “doing what is right” ethically and morally




-Gave a “send a message” verdict – “don’t let this happen again…”




-Strict liability (like Cunningham [blood as a product])

-Metzenbaum Scissors-
scalpel-like blades on either side; used for cutting delicate tissue 

(i.e., around the heart)

The Emergence of Corporate Negligence


The duty to protect patients from medical staff negligence

Once the courts expanded vicarious liability to hospitals and made all of the medical personnel, whether 
employees or independent contractors, part of the hospital “enterprise”, the next step was to impose 

corporate negligence for failures to properly select and monitor physicians.


-Darling v. Charleston Community Memorial Hospital (pg. 404)




-Landmark case establishing corporate negligence.




-Reversed the belief that “hospitals don’t treat patients; doctors treat patients.”



-Thompson v. Nason Hospital (pg. 408)




-Hospitals have a duty to check for imposters and what’s going on in the hospital.



-This court defined corporate negligence broadly as “a doctrine imposing liability on a 



hospital if it fails to uphold the standard of care to ‘ensure the patient’s safety and well-being 


while at the hospital.




*-4 areas of liability involved:





(1)
Duty to use reasonable care in the maintenance of safe and adequate facilities and 




equipment;





(2)
A duty to select and retain only competent physicians;





(3)
A duty to oversee all persons who practice medicine within its walls as to patient 




care;





(4)
A duty to formulate, adopt and enforce adequate rules and policies to ensure 





quality care for patients.


Heparin-
Anti-coagulant administered by IV and available only in a hospital.


Coumadin (Warfarin)-
Anti-coagulant in pill form.


The duty to protect third parties



-Douglass v. Salem Hospital (pg. 416)

-Child molester (Dr. Wagner), formerly employed by the hospital, later let go when his ‘tendencies’ were discovered.  The hospital later did not divulge his past history to the parents of one of the boys he repeatedly molested.

-The hospital had a duty to the third party in this case.
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Brewer (handout case)


-Pitocin-

Drug to increase contractions.


-Tocolytics-
Drugs that stop contractions.


-Bradycardia-
Heartbeat goes way down.


-FHTs-

Fetal Heart Tones


-Fetal distress-
Baby having trouble during delivery


-Meconium-
“infants’ stool”; it’s bad; if in amniotic fluid, means the baby must come out now.


-APGAR score-
Index used to evaluate the condition of a newborn; ranked from 0-2 in 5 categories:



1.
Color



2.
Heart rate



3.
Muscle tone



4.
Respiration



5.
Response to stimulation of sole of foot



-Taken at 1, 5, and 10 minutes after birth


-Neonatologist-
Newborn baby specialist (usu. Required for premature babies and/or if mom needs a 

C-section)


-Abruptio placentae-
Placenta separates from uterus.

(11/29 – “bad babies”, cont’d)


Ailments occurring during labor and delivery:



VBAC- 
Vaginal Birth After Caesarian (less common now)




-“Fraught with danger” because uterus looks like a football and having the baby naturally 


caused the C-section scar to rupture




-ACOG now says that following 1st C-section, a woman should give birth via C-section in the 


future to avoid VBAC problems.



Shoulder Dystocia-
Leads to having to fracture the baby’s clavicle to get the baby out; the 






shoulders fail to deliver shortly after the head


ERB’s Palsy-
Happens after shoulder dystocia as a result of injury from fracturing the clavicle; 




the child is left with a basically lifeless arm at the shoulder


Breech -
Baby sideways (not face-first, face down like normal)


Version -
OBI/GYN maneuver to “straighten” baby out


Macrosomic -
Baby’s bigger than expected and won’t fit coming out (can lead to shoulder dystocia); 



also called Big Baby Syndrome
Liability of Health Care Professionals

Establishing the standard of care



Hall v. Hilbun (pg. 136)


-“ARDS”-
Adult Respiratory Distress Syndrome




-related to “Agonal Inspirations”- making sounds while breathing




-“You’re in agony – you’re going to die”



-Board Certified- specialist passed all his tests (oral and written)





-Most experts for trial are board certified

vs. 

-Board Eligible- “I flunked”; Big “L” on the leotard
-Specialty boards-
each area of medicine has a specialty board and even specialty boards have specialty boards

RFL-

Retrolental Fibroplasia (giving babies in incubators too much O2)



-Can result in blindness, for example (Stevie Wonder)


Telemedicine



-Doctors are basically required now to have computer/web access

Expert testimony-
 required that the plaintiff produce an expert to testify that the SOC is national and that the defendant breached it.


-based on/sources of:



-judicial notice
-substantive use of treatise
-reliance on research findings


-PDR-
Physicians’ Desk Reference: not admissible by itself as evidence.
Off-label uses-
Not using products as intended


-Such as using boobs for butt jobs

-Topomax-
For migraines but also used (off-label) as a weight-loss drug

Methods a plaintiff can use of proving medical negligence at trial:


1.
Plaintiff’s expert witness


2.
Plaintiff’s own testimony if qualified as a doctor and expert (rare)


3.
Negligence per se

4.
Res ipsa loquitur

5.
Defendant’s admission


6.
Defendant’s expert witness


7.
Common knowledge exception (even a lay person knows something got screwed up)


8.
Spoliation of evidence or fraud by the defendant

Regarding res ipsa, there are three conditions to using the doctrine:

1.
The accident must be of a kind which ordinarily does not occur in the absence of someone’s negligence;


2.
It must be caused by an agency or instrumentality within the exclusive control of the defendant;


3.
It must not have been due to any voluntary action or contribution on the part of the plaintiff.

-classic case laying out using res ipsa: Ybarra v. Spangard (pain in patient’s right arm following appendectomy where there was a host of people in the operating room)

In pregnancy:

-Toxemia-

Presence of toxins in the blood

-Preeclampsia-
Common OBI-GYNIE bad baby situation; must know the classic signs:






-Edema (water/swelling) in extremities






-Passing protein in the urine






-High blood pressure






-Headache





-Vision abnormalities

For trials:


-Medical consultants’ names not discoverable (allegiance owed to consultee only; F.R. 26)


-Expert witnesses - names are discoverable (allegiance owed to profession)

Substantial compliance of notice (see also Tort Claims Act, supra)

-McConnell v. Porter Memorial Hospital (packet case)

-If an injury happens in a city, usually the mayor and the city attorney must be notified; but, notifying only the city attorney can be enough (substantial compliance with the requirement)

-PERTS II-
“Incident report”; PHICO Insurance incident report - filled out after an incident in the hospital.
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Differential diagnosis (or diagnoses) -
Elimination of possibilities for diagnosing someone (sifting 







through possibilities)









-requires tests (lab, blood, etc.)









-Doctor does this mentally, orally, confers w/ others, etc.


Hypertension-
High blood pressure


RBC-

Red Blood Cell




-12.0-14.0 normal count


WBC-
White Blood Cell




-10k-12k normal count




Types of WBCs are differentials also (as compared to differential diagnosis)




Eosinophyls-
Type of WBC;







-High count usually means an allergy is present.

Judicial Risk – Benefit Balancing


-Helling v. Carey (1974)



-Ophthalmologists didn’t perform pressure test for glaucoma (tonometry)



-Example of judicial activism at the state supreme court level



-Imposed more than “customary practice” as the level of care; instead calling for a judicial 


balancing on a case-by-case basis


-Led to more defensive medicine practiced nationwide, even though this was a Washington case



-This nationwide (over)reaction in the medical profession was the same as what happened in 


Tarasoff (California case involving mental health professionals duty of disclosing threats a patient 

makes to kill someone) and Cunningham (Illinois case involving tort strict liability for hospitals and 

blood banks by treating blood as a product under a service agreement under § 402 (A) of the 


Restatement).

What can doctors do after Helling?  Document, document, document!

Reimbursement limits



-Wickline v. State of California (1986)




-Liability for negligent discharge not fault of payor insurance company





-The doctor was at fault because he knew of the appeal system but didn’t use it for the 



patient who was released after four hospital days rather than the eight the doctor wanted




-Further shows how current defensive medicine practices have developed


Chaffee (packet case)



-Wrongful birth case following a tubal ligation



-No money awarded to the parents to raise the child aside from the pregnancy and delivery costs



-Follows majority of jurisdictions in holding that the benefits of having the child outweigh any 


reason to pay to rear the child


Sanders v. McCarty (packet case)



-Stacking case



-Three cases combined into one



-Parents looking to get money from the Indiana PCF for multiple injuries arising from one instance 

of malpractice (mothers and the infants bringing separate actions)



-Two of the three cases allowed to ‘double dip’ (check this)


Cavens v. Zaberdac (packet case x 2: one Ind. App. and one Ind. Sup. Crt.)



-Contributory Negligence (“CN”) was the mainstay of these appeals



-Ind. App. appeal held that CN was allowed to be looked at



-Ind. Sup. Crt. said CN was not allowed to be looked at and affirmed the trial court



-CN and Incurred Risk, in Indiana, are complete bars to recovery in med mal cases




-The Indiana Comparative Fault Act does not apply to med mal in Indiana

(The following was supposed to be covered on 11/29, but we did it on 12/6):


Campbell v. Delbridge


-Jehovah’s Witness having a knee replacement and suing for negligent infliction of emotional 


distress when a Gish Orthoinfuser used during the surgery infused his own blood back into his body 

despite his demands that his religion prohibited the transfusion or infusion of blood from or into the 

body.



-Expert testimony not required in cases where lay persons can identify a breach in the standard of 

care of the physician/hospital

*

-Also the Kuniega case (Indiana case?)


-Notes following case



-Vaso-vagal reaction:
drop in blood pressure and heart rate leading to fainting



-Spoliation-

Somehow records get ‘spoiled’ (i.e., “lost”).  




-Can be either fraudulent (intentional) or negligent




-Patient’s records get “Ms. Filed”




-If records are lost, there’s a rebuttable presumption that they contain something adverse as 


to the hospital or doctor and plaintiff can win more easily




-A separate action for spoliation is allowed in most jurisdictions.


Kernicterus-
Backup of bilirubin leading to jaundice in babies and can cause brain damage


Hemolysis-

Breakdown of red blood cells; in infants, can cause bilirubin as a byproduct (bilirubin in 



the blood), causing kernicterus
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E.M.T.A.L.A.-
Emergency Medical Treatment and Labor Act
(pg. 454-457, 463-467)


-Applies only to E.R. treatment


-Federal “anti-dumping legislation”



-Before dumping the patient, the hospital must:




1.
Make sure the patient is stable via an M.S.E. – Medical Stabilization Exam



-Money goes to the federal government in any resulting suit, not the patient




-Thus, it’s not used to try and get money for plaintiffs anymore after the first cases established 


that the money goes to the government.

Med Mal Defenses

-The biggest defense for med mal is the statute of limitation (SOL)


-The SOL is applied by taking the Discovery Rule and adding 2 years 


(starts the day a plaintiff finds out about the malpractice plus 2 years)


-Indiana follows the Occurrence Rule



-SOL period starts on the date of the treatment (Tx) plus 2 years


-Exceptions:



1)
Continuing Treatment Doctrine – time starts from the last day of Tx plus 2 years



2)
Fraudulent concealment – 15 years plus 2 years



3)
Malpractice involving infants – time starts when the infant reaches age 6 plus 2 years


-Chumbler v. Henderson


-Shows “Respectable Minority Rule” – pretty much gone now



-Another name for the RM Rule is the “Two Schools of Thought Doctrine”



-These rules aren’t used much because Med Mal cases are still a “battle of the experts” and a jury 

will determine the reasonableness of the actions the doctor/hospital took


Clinical Innovation



-Brook v. St. John’s Hickey (Ind. 1978)




-An unusual procedure does not equal an experiment on a patient if the doctor had a 



reasonable basis for the procedure


Good Samaritan Acts



-Know the differences of where this defense can apply



-Most jurisdictions exclude the hospital setting as an ‘emergency situation’ and will not protect a 

doctor under a Good Samaritan Act for treating in a hospital emergency room



-Code Blue-
Everyone get to the emergency room now and bring the crash cart, etc., because 




someone’s dying





-JCAHO requires a form to be filled out on Code Blue calls


What Gioia argues in every med mal case 



-Each is a separate affirmative defense requiring proof on a preponderance of the evidence which, 

when proved by the defendant, shifts the burden to the plaintiff to disprove



1.
Contributory negligence by the plaintiff and Incurred/Assumed risk by the plaintiff




-These serve as a total bar to recovery if even 1% of fault is attributed to the plaintiff



2.
Failure to state a claim 12(b)(6)


3.
Statute of Limitation (SOL)



4.
Negligence of third parties



5.
Reserve the right to raise any other affirmative defense




-I.E., if the defendant wins a unanimous panel review, he’ll add that as a defense, too


Langman and Anigbo (packet cases)



-Indiana SOL cases




-SOL cannot be constitutionally applied when an LLP of a medical condition prevents the 


injured party from discovering the malpractice


-LLP-
Long Latency Period





-Has to do with SOL applications





-Examples include: sexually transmitted HIV, etc.


Damages



-Ostrowski v. Agarra (1988, pg. 207)




-Patient had diabetes and vascular disease, and smoked; doctor performed surgery for toenail 


fungus and the patient developed complications




-Onychomycosis – fungal infection of the nails




-Damage defenses case




-Aggravation (of pre-existing condition) 




-Mitigation (plaintiff’s duty to avoid consequences) 




-Contributory negligence (failure to comply after treatment)
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Post-Ostrowski (pg. 213)


-J.A.M.A.-

Journal of American Medical Association (peer review journal)

Learned Intermediary Doctrine


-Perez v. Wyeth Labs

-Doctrine is gone now because of D.T.C. advertising



-D.T.C.-
Direct To Consumer


-Observe the following diagram (patients OK to go directly after manufacturers



Rx = Manufacturer
<

Defendants




↓




Doctor




↓



Patients


<

Plaintiffs


-“Feldene”-

Brand name of older type of arthritis pill (cost $0.03/pill)


-“Piroxicam”-
Generic name of Feldene






-vs-


-Mobic-

Brand name of newer type of arthritis pill (cost $3.95/pill; $120/30 day supply)


-The older drug (Feldene) is more effective and is from the same manufacturer as Mobic, as well as 

cheaper to purchase; might be over the counter some day


-pg. 226, note 5

“Tort liability for negligent marketing of drugs directly to consumers poses complicated issues.  Critics are concerned about judicial abandonment of the Learned Intermediary Rule.  “Shifting some of the tort liability from physicians to drug companies may have unintended effects on physician incentives to discuss risks and on patients’ incentives to seek out those discussions, and could well result in drug price increases.”  Michelle Mallo, Meredith Rosenthal, and Peter J. Neumann, Direct-To-Consumer Advertising and Shared Liability for Pharmaceutical Manufacturers, 289 J.A.M.A. 477, 480 (2003).  Mello et al. recommend a case-by-case evaluation of the Learned Intermediary Rule in failure-to-warn cases, with the courts looking at several factors:

[T]he amount of physician discretion and evaluation involved in the prescribing decision, the need for an individualized patient assessment, and the number of risks involved and the practicability of meaningfully conveying them in a written or verbal warning.  Also relevant may be the aggressiveness and truthfulness of the advertising campaign, with extremes cases of abusive marketing presenting a stronger case for heightened liability.


Others advocate industry of self-regulation or government regulation rather than open-ended tort liability.  
(Sources not cited here)

Causation Problems


-The Discovery Rule for SOL (Statutes of Limitations)

-Hardi v. Mezzanotte (D.C. App. 2003)



-What the patient tells you from her own mouth might just be what happened

Damage Innovations


-The “Loss of a Chance” Doctrine



-Under common law, if a cancer patient (Ca) suffered medical negligence by either a delayed 


diagnosis of cancer or a mis-diagnosis, resulting in a dead plaintiff, there was no recovery for the 

plaintiff


-“Loss of a Chance” is a legal fiction



-Used, for example, with people suffering from cancer, brain tumors, and heart attacks




-For example, if there was a 40% chance the patient would have lived had they been correctly 


diagnosed and was awarded an initial $1 million, that ‘chance percentage’ offsets the award 


so the recovery is only $600 k.


-Herskovits (Wash. 1983)




-Calls “Loss of a Chance” by a different name, though it’s the same result and principle


-Punitive Damages



-In Indiana-

Most of a punitive damage award in a med mal case goes to the state




-Usually only seen when fraud or cheating the jury is involved

Class Speaker


-Steve Langer



-Plaintiff’s attorney



-Plaintiff’s med mal is probably the hardest area of law to practice

*

-Usually costs $60-$80k to try a med mal case (up through appeal, or just initial trial?)



-When doing case selection, look at the following:




*-
The client





-Look for reasons not to take the case





-Does their story make sense?





-Socio-economic circumstances/evaluations




*-
Is the medicine on your side?





-Most of the cases aren’t med mal





-Jury might forgive one doctor mistake, but not likely multiple mistakes





-Get all records and actual x-rays, etc. and send them to a neutral doctor to review




*-
MUST have a written fee agreement with the plaintiff to comply with ethical standards




*-
Assuming a good review by a neutral doctor … what next?




*-
Analyze the damages





-Loss of a Chance in Indiana:






-What is the likely chance of survival at the time the patient is being treated?










-vs-






-What was the chance of survival after the misdiagnosis?

(Exam!)
-You only have one opportunity to make a good impression on a judge and opposing counsel, 

and you’ll never have a second opportunity




-People form opinions quickly




-Hard to change opinions



-Also spoke about cross-examining doctors



-The messenger of the evidence is the lawyer



-There is no room for cheaters and liars in the courtroom



-Doctors who testify as expert witnesses are not consultants



-Other points




-There is no substitute for preparation



-In tort, med mal and PI law, one must be thorough



-Malpractice cases are not like wine – if they’re bad, get rid of them early because they do not 


improve with age!
money for claims





money from premiums





Goal: have less going out than what’s going in 


(hence, the trapezoid shape).
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