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CH 1 – INTRO TO ESTATE PLANNING

B. TRANSFER OF DECEDENT’S ESTATE

--1  Probate and Nonprobate Property

· probate property is property that passes under the decedent’s will or by intestacy – may require court proceeding involving probate of a will or a finding of intestacy followed by appt of personal rep to settle the probate estate

· nonprobate property is property passing under an instrument other than a will which became effective before death – distrib of assets dsnt involve court proceeding

· joint tenancy property – no interest passes to survivor – to perfect title, survivor files death certificate

· life insurance proceeds – goes to beneficiary named on policy

· contracts w/POD provisions – pension plans, IRAs, stock custodian account

· interests in trust – if decedent has testamentary power of appt over assets in trust, the decedent’s will must be admitted to probate, but the trust assets are distributed directly by the trustee to the beneficiary named in the will and dsnt go through probate

--2  Administration of Probate estates

· personal rep – duties are to inventory and collect assets of decedent, manage assets during administration, receive and pay claims of creditors, to distribute remaining assets to those entitled

· executor – person named in will who is to execute the will and administer the probate estate

· administrator – when person in charge is not named in the will, the personal rep is called the administrator

i. selected from statutory list of persons who are to be given preference – SS, children, parents, siblings

ii. appointed admin required to give a bond – not required if name executor in will

· one court in each county had jurisdiction over administration of decedents’ estates

· person dying testate devises real property to devisees and bequeaths personal property to legatees (use “I give”)

· through intestacy – real property descends to heirs and personal property is distributed to next of kin

· at common law, a spouse was not an heir (only had dower or curtesy rights) – but today, all states treat spouse as possible intestate successor

· probate performs 3 functions – establish title in new person, protect creditors by req payment of debts, and make sure property passes to who it was supposed to pass

· under UPC, if no proceeding is brought w/in 3 yrs of death, presumption of intestacy is conclusive

· in many states, the actions of pers rep in administering the estate are supervised by the court – UPC authorizes unsupervised

i. judicial approval of pers rep’s action is required to relieve the rep from liability when close estate

----c  Is probate necessary?

· even property that is transferred by will or intestacy dsnt always have to go through probate

i. establishment of transferee’s title is not necy for many items of person property, such as furniture and personal effects

ii. but for items for which ownership is evidenced by a doc (auto, stock) the transferee needs some official recognition of his rights

1. statutes permit heirs to avoid probate where the amount of property is small

2. also, many states allow close relatives to obtain possession of pers prop by presenting affidavit to holder of prop if estate dsnt exceed a certain figure (dsnt give you title, just possession)

· universal succession (Europe and Louisiana) – court not involved, the heirs or residuary devisees succeed to the title of all of the decedent’s property; there is no personal rep appointed by the court

CH 2 – INTESTACY: AN ESTATE PLAN by DEFAULT

A. THE BASIC SCHEME

--1  Intro

· person who dsnt make a will or dispose of all his property by nonprobate transfers accepts the intestacy laws as his estate plan by default

· distribution of probate property of person who dies intestate (or whose will dsnt make a complete disposition of property), is governed by the statute of descent and distribution of the pertinent state = law of intestate succession

· generally, the law of the state where the decedent was domiciled (place of principle residence)  at death governs the disposition of personal property
· the law of the state where the decedent’s real property is located governs the disposition of such real property

· Uniform Probate Code – model code – 1969 version followed by 1/3 of states.  Revised in 1990.  Indiana dsnt follow

· §2-101 – intestate estate
· (a) any part of estate not effectively disposed of by will passes by intestate succession to heirs as prescribed in code (except as modified by will)

· (b) a decedent by will may expressly exclude or limit the right of individual or class to succeed to property of decedent passing by intestate succession.  If that person survives decedent, share of intestate estate which would have gone to person treated as if individual/class had disclaimed his share

· §2-102 – share of spouse
· intestate share of a decedent’s surviving spouse is

· (1) the entire estate if either

· (i) no descendent (people in same lineage – kids, grandkids, etc) or parent of decedent survives, or

· (ii) all of decedent’s surviving descendants are also descendants of surviving spouse and there is no other descendant of surviving spouse who survives decedent (saves cost of having to appoint guardian for property going to children)

· (2) the first $200,000, plus ¾ of any balance of the intestate estate, if no descendant of the decedent survives the decedent, but a parent of the decedent survives

· (3) the first $150,000, plus ½ of any balance of the intestate estate, if all of decedent’s surviving descendants are also decedents of the surviving spouse and the surviving spouse has 1 or more surviving descendants who are no descendants of decedent

· (4) the first $100,000, plus ½ of any balance of intestate estate, if 1 or more of the decedent’s surviving descendants are not descendants of surviving spouse

· §2-103 – share of heirs other that surviving spouse
· any part of estate that dsnt pass under 2-102, or entire estate if no surviving spouse, passes in following order to individuals designated below who survive decedent

· (1) decedent’s descendants by representation

· (2) if no surviving descendant, to decedent’s parents equally if both survive, or to surviving parent

· (3) if no surviving descendant or parent, to descendants of parents or either of them by representation (brothers and sisters, whether or not ½ bloods)

· (4) if none of above, but decedent is survived by 1 or more grandparents or descendants of grandparents, ½ of estate passes to the decedent’s paternal grandparents equally if both survive…1/2 to maternal grandparents

· §2-105 – no taker

· if no taker under provisions, then the intestate estate passes to the state

Problem pg 76 #1

H and W married, had Stephanie and Sarah as children together.  W had other child Michael.  What does SS take?

(a) if H dies first? – 1st $150k plus ½ of balance (2-102(3))

· if estate worth $600k – W takes 150K + ½(450k) = 375k – Stephanie and Sarah split remaining 225k

(b) if W dies first? – 1st $100k plus ½ of balance (2-102(4))

· if estate worth $600k – H takes 100k + ½(500k) = 350k – Stephanie, Sarah, and Michael split remaining 250k

· justification in giving H less is that H may not take care of Michael as much because he is only stepson

#2 – W gets entire estate if H dies, survived by only a brother but no parent

--2  Share of Surviving Spouse

· primary policy in framing intestacy statute is to carry out the probable intent of the avg intestate decedent

· studies show that most statutes give too small a share to surviving spouse

· most common statutory provision is to give survivor ½ share if only 1 child survives, 1/3 share if more than 1 child survive

· UPC is more generous

· UPC subsections 3 and 4 are also unusual

· simultaneous death

· a person succeeds to the property of an intestate or testate decedent only if the person survives the decedent for an instant of time

· Uniform Simultaneous Death Act provides that where there is no sufficient evidence of the order of deaths, the beneficiary is deemed to have predeceased the benefactor.  If 2 joint tenants die simultaneously, ½ distributed as if A died first, other ½ as if B died first

· as to life insurance, when insured and beneficiary die simultaneously the proceeds are distributed as if the insured survived the beneficiary

· revised act requires clear and convincing evidence that 1 survived for at least 5 days

Janus v. Tarasewicz (Ill 1985) – Theresa and Stanley Janus died from poisoning.  Both taken to hospital at same time.  Stanley pronounced dead on arrival, Theresa showed minor signs of life and was put on life support shortly after arrival and pronounced dead 2 days later.  Stanley’s mother brought action for proceeds of life insurance policy claiming that there was no sufficient evidence that Theresa survived Stanley.  Trial court found sufficient evidence, app court affirmed.

· 2 ways in which death can be determined

· common law standard is based on the irreversible cessation of circulatory and respiratory functions

· if these functions are artificially maintained, a brain death standard could be used if a person has sustained irreversible cessation of total brain function

· no set standard for brain death characteristics, but some include unreceptivity to painful stimulus, flat EEGs, fixed and dilated pupils

· in this case, EEG showed minor activity, at 1 point nurse recorded pupil reaction to light

· no such luck for Stanley, whose vital signs gone by time arrived at hospital

· the diagnosis of death under either standard must be made in accordance with the usual and customary standards of medical practice

· survivorship is a fact which must be proven by a preponderance of evidence by the party whose claim depends on survivorship

· where question is determined by testimony of lay witnesses, burden met by evidence of positive sign of life in one body and absence of any such sign in the other

· where question is determined by testimony of medical professionals, testimony as to the usual and customary standards of medical practice will be highly relevant when considering what constitutes positive sign of life
--3  Shares of Descendants

· in all jurisdictions, after spouse’s share is set aside, children and issue of deceased children take the remainder of the property to the exclusion of everyone else

· when 1 of several children has died before decedent, the child’s descendants shall represent the dead child and divide the child’s share among themselves

· they take by representation of their dead parent

· sons-in-law and daughters-in-law are excluded as intestate successors in virtually all states

· differing views as to what “by representation” means when decedent has no children who survive

· English distribution per stirpes – divide the property into as many shares as there are living children of the designated person and deceased children who have descendants living (child of 1 dead descendant gets ½ and descendants of other dead child split other ½)

· modern American per stirpes (per capita with representation) – divide the decedent’s estate into shares at the generational level nearest decedent where 1 or more descendants of decedent are alive and provide for representation of any deceased descendant on that level by his descendants (since both children are dead, go to next level and the 3 split 1/3 – it brings the surviving descendants of deceased descendants up to the level where a descendant is alive

· original UPC used modern per stirpes system

· 1990 UPC changed to a variation known as per capita at each generation (those equally related to the decedent should take equal shares)

· UPC §2-106(b) – if, under 2-103(1), a decedent’s intestate estate or part thereof passes by representation to decedent’s descendants, the estate is divided into as many equal shares as there are 

· (i) surviving descendants in the generation nearest to the decedent which contains 1 or more surviving descendants and

· (ii) deceased descendants in the same generation who left surviving descendants, if any

· the initial division of shares is made at the level where 1 or more descendants are alive, but the shares of deceased persons on that level are treated as one pot and are dropped down and divided equally among the representatives on the next generational level

· A dies, had children B, C who are dead and D who is alive – B had a child E, C had 2 cc F, G

· pot divided into 1/3 for B, C, D – E, F and G split 2/3, D gets 1/3

· UPC §2-106(c) – the per capita at each generation system is applied to descendants of parents and grandparents of the decedent, when they are entitled to take, as well as to descendants of decedent

HYPO – P dies intestate, had children A, B, C (only C survived).  A had children D and E.  B had child F.  C had children G, H, I.  who takes?

· English per stirpes – divide into shares for each living child and deceased child with living descendants - C takes 1/3; D and E split 1/3 (take 1/6); F takes 1/3

· Modern American per stirpes – divide into shares at generation nearest decedent where there is at least 1 surviving descendant  – end up with same distribution as English per stirpes

· UPC per capita at each generation – divide into shares at generation nearest decedent where there is at least 1 surviving descendant - C takes 1/3; remaining 2/3 pooled for descendants of deceased A, B to share equally – so D, E, F split 2/3 (each takes 2/9)

HYPO – same as above except now C also dead.

· English per stirpes – divide into shares of 1/3 – D and E share 1/3 (1/6 each); F takes 1/3; G, H, and I share 1/3 (1/9 each)

· Modern American per stirpes – no surviving children, so divide shares at grandchildren’s level – D, E, F, G, H, I each take 1/6

· UPC per capita at each generation – divide at grandchildren’s level (no need to go further because they all survive) – each takes 1/6

Problem Pg 88

A dies intestate, had children B and C (neither survive).  B had child D who survives.  C had children E and F (only F survives).  E had children G and H (both survive)

· English per stirpes – divide into ½ shares (descendants had children then living) – D takes ½; other ½ allocated to children of C – F takes ½ of ½ (1/4), G and H split other ¼ (1/8)

· modern American per stirpes – because B and C both dead, drop down to next level – divide into 1/3 shares – D and F take 1/3; G and H split other 1/3 (1/6)

· UPC – same result as modern American

· negative disinheritance

· old American rule says that disinheritance not possible by declaration in will that certain person shall receive nothing – cant alter statutory intestate scheme w/out giving property to others

· but UPC §2-101(b) changed rule and authorizes a negative will – the barred heir treated as having disclaimed his intestate share

--4  Shares of Ancestors and Collaterals

· when the intestate is survived by a descendant, the decedent’s ancestors and collateral do not take.  If there are no descendant’s, after taking out spouse’s share, estate goes to parents
· if there is no spouse, parent, descendant – then heirs will be more remote ancestors or collateral kindred

· all persons who are related by blood to decedent but who are not descendants or ancestors are called collateral kindred

· descendants of decedent’s parents (other than decedent and decedent’s issue) are called first line collaterals (brothers, sisters, nieces, nephews)

· descendants of decedent’s grandparents (other than decedent’s parents and their issue) are called second line collaterals (aunts, uncles, cousins)

· if the decedent is not survived by spouse, descendant, or parent, in all jurisdictions intestate property passes to brothers and sisters and their descendants

· the descendants of any deceased brother or sister take by representation in the same manner as decedent’s descendants (UPC §2-106(c) which is similar to 2-106(b) and calls for representation per capita at each generation)

· if there are no first line collaterals, the states differ as to who is next in line of succession

· parentelic system – the intestate estate passes to grandparents and their descendants, and if none to great-grandparents and their descendants, and so on

· degree of relationship system – the intestate estate passes to the closest of kin, counting degrees of kinship

· to ascertain degree of relationship (see chart pg 92) of decedent to claimant you count the steps up from the decedent to the nearest common ancestor of both, then count down to claimant from common ancestor

· parent is 1 (brother 2, nephew 3), grandparent is 2 (uncle 3, cousin 4)

· TIE BREAKER - modified degree of relationship – if 2 claimants have same degree, those claiming through the nearest ancestor to decedent shall be preferred to those claiming through an ancestor more remote

· UPC §2-103 does not permit inheritance by intestate succession beyond grandparents and their descendants

· if the intestate leaves no survivors entitled to take under the intestacy statute, the property escheats to the state

Problems Pg 96

#1 – if decedent only survived by mother, sister, 2 nephews, how is intestate estate distributed under UPC?  Mother takes all per 1-103(2).

#2 – if decedent is survived by one first cousin on his mother’s side and 2 first cousins on father’s side, how is intestate estate distributed under UPC? – all second line collaterals – under 2-103(4) ½ of estate goes to maternal grandparents’ descendants and ½ goes to paternal grandparents’ descendants – so 1 cousin gets ½ and other 2 cousins each get ¼ - equally near, equally dear no longer applies at grandparent level

#3 – decedent survived by A, first cousin of decedent’s mother, and B, the granddaughter of the decedent’s first cousin.  Under UPC, cant take under intestacy beyond grandparent, so A cant take.  Under Mass degree of relationship rules, A would take because closer in degree.

· half-bloods

· majority of states a relative of the half-blood (half-sister) is treated as a relative of the whole-blood (also UPC §2-107 says same thing) – 2-107 necy when get past 1st line, whether ½ or whole blood, take equal shares

· Miss – half-blood takes only when there are no whole-blood relatives of the same degree

· Okla – half-bloods are excluded when there are whole-blood kindred in the same degree and the inheritance came to the decedent by an ancestor and the half-blood is not a descendant of the ancestor

Problem pg 97 – M has 1 child A by first marriage and 2 cc B and C by second marriage.  M and second husband die, then C dies (no kids).  How is Cs property distributed?

· UPC – B and A take same amount

· Miss – B takes everything

· VA (Scottish rule) – ½ blood gets ½ share of the whole blood.  B gets 2/3 and A gets 1/3.

B. Transfers to Children

--1  Meaning of Children

----a  Posthumous children (children born after death of father)

· where, for purposes of inheritance, it is to child’s advantage to be treated as in being from the time of conception rather than from the time of birth, the child will be so treated if born alive

· courts have established rebuttable presumption that the normal period of gestation is 280 days – if child claims that conception dated more than 280 days before birth, child has burden of proving it

· Uniform Parentage Act §4 presumes that child born to woman within 300 days after death of her husband is a child of that husband

----b  Adopted Children

Hall v Vallandingham (Md 1988) – Earl Vall died, survived by wife and 4 children.  Wife remarried and new husband adopted children.  Earl’s brother William died 25 years later, survived only by brothers and sisters and the children of brothers and sisters who predeceased him.  Court said that children could not inherit from natural father because they were adopted by mother’s husband.

· law at time of adoption entitled children to inherit from both natural and adopted parent, but subsequent change said that could only inherit from adopted parent (Md law)

· right to receive property by devise or descent is not natural right but a privilege granted by the state, MD did not intend to put adopted cc in superior position that non-adopted cc

· because adopted child has no right to inherit from the estate of natural parent who dies intestate, they also cannot inherit through natural parent
· Md statute – adopted child treated as natural child of adopted parents.  On adoption, no longer child of natural parent unless adopted parent married natural parent – BUT SEE UPC 2-114(b) for opposite view
UPC §2-113

· indiv who is related to decedent through 2 lines of relationship is entitled to only a single share based on the relationship that would entitle the indiv to the larger share

UPC §2-114

· (a) except as provided in (b) and (c), for purposes of intestate succession by, through or from a person, an indiv is the child of his natural parents, regardless of their marital status.  The parent and child relationship may be established under UPA or state law

· (b) adopted child is the child of his adopting parents and not of natural parents, but adoption of a child by the spouse of either natural parent has no effect on

· (i) the relationship btwn the child and the natural parent or

· (ii) the right of the child or a descendant of the child to inherit from or through the other natural parent
· (c) inheritance from or through a child by natural parent or his kindred is precluded unless that natural parent has openly treated the child as his own, and has not refused to support the child (minority rule originally applied to nonmarital fathers)

· under UPC, an adopted child inherits from adoptive relatives and also from natural relatives if child is adopted by stepparent

· in step-parent adoption, the child can inherit from their natural relatives, but they cant inherit from child

· children born by reproductive technology – parenthood should be determined by intent of parties as shown by surrogacy k rather than by who gave birth

· same-sex partners – courts have ruled that child can inherit from each parent – if 2-114 applied, natural mother probably loses rights when child adopted
· switched at birth – one does not gain parental status by virtue of false info on a birth certificate

· if natural parent dsnt consent to adoption, child cant be adopted by another

· adult adoption – if the testator adopts a child, testator’s collateral relatives cannot contest the will, since they inherit nothing by intestacy (ancestors normally have standing to challenge if prop left to friend, but if left to child they don’t)

· thus, if person wants to leave property to friend, under some circumstances it may be wise to adopt friend

· however, some states (NY) don’t allow adoption of a lover

ONeal v Wilkes (GA 1994) – jury found that Hattie ONeal had been virtually adopted by decedent Cook, court granted JNOV to Wilkes, who was administrator of Cook’s estate, on ground that paternal aunt who contracted for adoption w/Cook had no legal authority to do so.  Court affirmed.  ONeal born out of wedlock, father never acknowledged her.  When her mother died, she lived with maternal aunt, then with paternal aunt.  Then she went to live w/Cook.  Cook never statutorily adopted, but raised her and provided for education.  When Cook died, ONeal petitioned for virtual adoption that would entitle her to estate property.

· court said that essential for k for adoption is that it be made btwn persons competent to k for disposition of child – requires agreement btwn natural and adoptive parents – need 2 people with authority
· ONeal argues that her biological father or maternal aunts ratified adoption k by failing to object

· biological father dsnt have to consent if never recognized or legitimized child – mother alone may consent

· legal custodian (legal custody given by court) dsnt have right to consent to the adoption of a child – only parent or guardian has right

· DISSENT – says that virtual adoption should be recognized in case

· full performance of the adoption agreement by the child should be sufficient to overcome objection that agreement is unenforceable

· where a child has fully performed the alleged k over the course of many years and can sufficiently establish the existence of the k to adopt, equity should enforce the k over the objection of the adopting parent’s heirs that the k is unenforceable because the person who consented to the adoption did not have the legal authority to do so
· adopting parents and their heirs know of the defect but voice no objection

· purpose of requiring consent is to protect person w/authority to consent, the child, and the adopted parents – when all others are dead their rights are not in jeopardy

· when there is no person w/authority to consent, the only reason to require that person be appointed guardian before consent is to protect the child

· general rule – foster children don’t inherit from foster parents because no legal relationship.  Exception is equitable adoption

· equitable adoption – an oral agreement to adopt A, btwn H and W and As natural parents, is implied and specifically enforced in equity against H and W.  As against H and W, equity treats A as if the k had been performed by H and W

· equitable adoption permits child to inherit from foster parents, but foster parents cannot inherit from child

----c  Nonmarital children

· all jurisdictions permit inheritance from the mother, but rules respecting inheritance from the father vary – often require other proof
· SC held Ill statute unconst as denial of equal protection that denied nonmarital child inheritance rights from father

· wasn’t rationally related to state’s interest in obtaining reliable proof of paternity when it disallows any inheritance from natural father – but its ok to have higher standard of proof

· after that case, most states permit paternity to be established by evidence of subsequent marriage of the parents, by acknowledgment by father, by an adjudication during life of father, or by clear and convincing proof after death
· Uniform Parentage Act – law confers rights and obligations based on parent-child relationship, regardless of marital status of parents.  (UPC 2-114 child is child of natural parents regardless of marital status, establishment of relationship for purposes of inheritance governed by UPA)

· §4 - When father and mother do not marry, parent-child relationship is presumed to exist btwn a father and a child if: 

· (1) father receives minor child in home and openly holds child out as his own, or

· (2) the father acknowledges his paternity in writing w/court.

· §6,7 – if father-child relationship presumed to exist, action to challenge can be brought at any time.  If no presumed father (don’t meet §4), action must be brought w/in 3 yrs after child reaches majority

· some states have adopted an equitable legitimation doctrine – similar to equitable adoption

· most states allow proof of paternity by clear and convincing evidence – CA more restrictive

· court order during life

· father held child out as own

· impossible to hold out and other c and c evidence

· inherit through adopted parent but not through natural, exception is if natural parent marries adopted parent

· in MD, can only inherit through 2 lines

· UPC, can inherit through 3 lines

· same sex – Mass view, UPC view

· adult adoption – don’t have to get parental consent to be adopted as adult (if do it, lose inheritance rights from natural parents and they lose inheritance rights from you)

· equitable adoption – Wilkes case said no adoption because no one w/legal authority consented to k for adoption

· if child can prove k and that k was fully performed, equity ought to do that which is done

· parents cant inherit through child whom they equitably adopted

· also, child normally can only inherit through parent (not through other relatives of parent)

Hecht v. Superior Court (Cal App 1993) – decedent Kane donated sperm to bank, signed doc that allowed his girlfriend Hecht to have access to specimens.  Later, Kane executed will naming Hecht as executor, giving most to her.  He gave tract of land to his 2 children.  A week before he committed suicide, he sent letter to children (and any unborn children) talking about his life and about Hecht artificially inseminating herself.  Children file will contest.  For some reason, Hecht not allowed to be executor.  Probate court orders vials of sperm to be destroyed.

· did probate court have jurisdiction over vials (normally only has juris over property of estate…is sperm property?)

· court says sperm is diff because of potential to create life

· but that Kane did have decision-making ability over vials, which is function of ownership in property

· so yes, court had jurisdiction over vials

· was probate court correct in ordering vials destroyed?

· children say policy forbids artificial insemination of unmarried women

· court looks at statute to counter this argument – CA adopted UPA

· UPA §7005(b) – affords unmarried as well as married women a statutory vehicle for obtaining semen for art insem w/out fear that the donor may claim paternity, and likewise has provided men w/statutory vehicle for donating semen to married/unmarried alike w/out fear of child support

· CA statutes don’t bar unmarried women from art insem

· children also say that policy should ban post-mortem conception

· court looks to case in France – which said that right to conceive fundamental, looked at intent of party

· intent must be clear – person wanted specimen used for after death conception 

· clear intent of Kane that sperm to be used to artificially inseminate Hecht – no statutes in CA override this fundamental right

· no intestate succession for art insemination under CA law because child would not have been conceived before decedent’s death, and child couldn’t have established paternity (CA law later changed to allow paternity establishment if father could not have held out as own and there was other clear and convincing evidence – 6453)

· thus, in CA, can likely come in and get piece of estate after death of parent

· but see USCACA below - 

· Uniform Status of Children of Assisted Conception Act §4(b) – UPA - individuals who furnishes egg or sperm for posthumous conception is not a parent of child

--2  Advancements

· if any child wishes to share in the intestate distribution of a deceased parent’s estate, the child must permit the administrator to include in the determination of the distributive shares the value of any property that the decedent, while living, gave the child by way of advancement

· at common law, any lifetime gift to a child was presumed to be an advancement [a prepayment of the child’s intestate share]
· to avoid application of doctrine, child had burden of establishing that it was an absolute gift

· if gift treated as advancement, donee must allow value to be brought into hotchpot if donee wants to share in estate

· if child dies before parent, advancement portion taken out of share of childs descendents 

· UPC §2-109 Advancements (presumption that inter vivos gift isn’t an advancement)

· (a) if indiv dies intestate as to all or portion of estate, property the decedent gave during lifetime to an indiv who, at decedent’s death, is an heir is treated as an advancement against the heir’s intestate share only if:

· (i) the decedent declared in contemporaneous writing or the heir acknowledged in writing that the gift is advancement, or

· (ii) the decedent’s writing or heir’s written acknowledgment otherwise indicates that the gift is to be taken into account in computing the division and distribution of the decedent’s intestate estate

· (b) for purposes of (a), property advanced is valued as of the time the heir came into possession or enjoyment of the property or as of the time of the decedent’s death, whichever comes first

· (c) if recipient fails to survive, property not taken into account, unless decedent’s writing provides otherwise

· UPC is good policy because there is trouble w/proof of decedent intent – so presume that no advancement unless proof of it

· UPC changes common law if recipient dsnt survive decedent, an inter vivos gift not taken into account when determining estate

· UPC applies to all lineal descendents, not just children

HYPO – decedent had 5 kids, at death estate worth 500,000.  Decedent had given oldest child 30k for down payment of house, and in writing decedent said it was advancement.

· add advancements to value of estate – 500k + 30k = 530k (total assets to be shared by 5 kids)

· divide 530k by 5 kids – 530/5 = 106k (each child’s share)

· subtract advancement from oldest child’s share – 106k – 30k = 76k (oldest child’s share)

HYPO – same as above, but oldest child got 150k advancement

· 500k + 150k = 650k (total assets to be shared)

· 650k/5 = 130k (each child’s share)

· oldest child dsnt have to pay back the portion of advancement that is in excess of his share

· other kids bear burden – divide 500k by 4 remaining kids – 125k (younger 4 kids’ share)

· Transfer of Expectancy

· living person has no heirs, only heirs apparent

· heir apparent has an expectancy, this expectancy can be destroyed by will or deed of living person

--3  Managing a Minor’s Property

· minor dsnt have legal capacity to manage property, therefore some kind of oversight must be implemented over the property

· property turned over to overseer is the principal, income is what is generated from it (interest, rent, dividend)

· guardianship – dsnt have title to ward’s property (if decedent dies intestate, prop goes to minor, court has to appoint guardianship)

· investment powers – restrictive; cant change investments w/out court order

· distribution powers - guardian can use only the income from property to support ward, guardian has no authority to invade the principle to support ward

· ends at age 18 – property must be turned over to minor

· custodianship – property transferred to person as custodian for benefit of minor

· investment powers – broad discretion to change investments (Uniform Transfers to minors act, or uniform gifts to minors act)

· distribution powers – under Uniform Transfers to Minors Act, custodian has broad discretionary power to distribute income and principle for benefit of minor

· ends at age 21

· trusteeship – most flexible, but has costs so usually set up for property w/large value

· investment powers – broad discretion

· distribution powers – depends on trust instrument; normally trustee can distribute income and principle for benefit of minor

· flexible termination – depends on instrument, when child is competent to manage property

Problem – Pg 135

probate property – passes by will or intestacy

non-probate property – passes by k or instrument that decedent signed to tell who would get property

joint tenant property – dsnt pass at all, remaining joint tenant takes it – non-probate 

probate prop


 
non probate
tangible personalty
20,000

residence
160,000

lot and cabin

75,000

joint checking
  3,000

remainder interest
20,000

joint saving
 20,000

stock


80,000

IRA

 30,000

varoom mutual fund
30,000

AG mutual fund (joint tenants) 40,000






Life insurance
125,000

TOTAL


225,000

· Wendy gets 150k + ½ of balance (225k-150k) – UPC 2-102(3)

· 150k + ½ (75k)

· 187,500

· remaining 37,500 goes to Howard’s kids Stephanie and Sarah (stepson gets nothing) – 2-103(1)

· each gets 18,750

· if Howard died intestate – someone would have to be appointed guardian over this property – wouldn’t be Wendy

C. Bars to Succession

--1  Homicide

In re Estate of Mahoney (Vermont 1966) – wife convicted of manslaughter of husband.  H estate worth 3k, H survived by parents.  Probate court distributed ½ to each parent – didn’t give wife anything.  But, statute said that wife gets first 8k.  Wife appeals decision by probate court, because no slayer statute in Vermont.

· 3 ways courts have addressed issue in case where there is no statute preventing a slayer from taking by descent or distribution from estate of victim

· legal title passes to slayer and may be retained by him in spite of crime

· reasoning is that it would impose additional punishment to take away inheritance

· legal title dsnt pass to slayer because of the equitable principle that no one should be permitted to profit by his own fraud, or take advantage and profit as a result of his own wrong or crime

· attacked as being unwarranted judicial legislation

· legal title passes to slayer but equity holds him to be a constructive trustee for the heirs or next of kin of the decedent

· because of unconscionable mode by which slayer acquired title, equity treats as constructive trustee and compels him to convey the prop to the heirs or next of kin of decedent

· principle of constructive trust shldnt be extended to every case where a killer acquires prop from his victim
· one who has killed while insane is not charged as constructive trustee

· or if slayer had vested interest in the property

· court adopted constructive trustee rule

· the slayer should not be permitted to improve his position by the killing, but should not be compelled to surrender property which he would have been entitled if there had been no killing.  The doctrine of constructive trust is involved to prevent the slayer from profiting from his crime, but not as an added penalty

· line is drawn btwn involuntary and voluntary manslaughter

· INTENT to kill brings into play constructive trust to prevent unjust enrichment of the slayer by reason of his intentional killing

· probate court has limited and special jurisdiction – don’t have power to establish purely equitable rights and claims

· most states have adopted slayer statues dealing w/rights of killers

· do they apply to nonprobate transfers (life insurance, 401k, etc)

· UPC §2-803 – bars killer from succeeding to nonprobate as well as probate property (also applies to wrongful acquisition of property)

· if killer is barred, who takes?

· UPC provides that the killer is treated as having disclaimed the property (2-801 – disclaimant treated as having predeceased the decedent)

· gift over – clause tells where property goes if beneficiary dies before testator

· this could cause problems because killer may still benefit (killer’s kids could benefit, for ex.)

· Ill – law said that killer treated as predeceasing, but will said that estate would go to killer’s kids if wife predeceased.  Court refused to apply statute literally and gave to alternative beneficiary.

· but court said if kids were also kids of decedent, they would allow it

· is criminal conviction required to prevent killer from taking?

· UPC 2-803(g) provides that a criminal conviction of intentional killing is conclusive.  But that acquittal/absence of conviction/plea of guilty to lesser crime dsnt preclude acquitted indiv from being regarded as decedent’s killer
· court determines under preponderance of evidence standard whether indiv would be found criminally liable for killing

· diff standards are ok because probate law is concerned w/killer not profiting from his wrong, whereas crim law is concerned w/protection of accused

--2  Disclaimer (refusing to accept gift)

· under common law, when person dies intestate, title to real and personal property passes to the decedent’s heirs by operation of law – an intestate successor cannot prevent title from passing to him or her

· on other hand, if person dies testate, the devisee can refuse to accept the devise

· in order to permit people to disclaim property w/out adverse tax consequences, and to eliminate difference btwn intestate and testate, most states have enacted a disclaimer statute that provides that the disclaimant is treated as having predeceased the decedent
· can help save on estate taxes – 2518 qualified disclaimer must be made w/in 9 months of interest creation or after donee reaches age 21

· UPC §2-801(d)(1) provides that a disclaimer relates back for all purposes to the date of the decedent’s death, disclaimant never takes title
· can help avoid creditors because disclaimant never takes title (not fraudulent)

· but, US govt may be treated diff, fiction of disclaimant predeceasing decedent dsnt apply to a federal tax lien 

· text of UPC – the disclaimed interest devolves as if the disclaimant had predeceased the decedent, but if by law or under testamentary instrument the descendants of the disclaimant would share in the disclaimed interest by representation or otherwise were the disclaimant to predecease the decedent, then the DISCLAIMED INTEREST passes by representation, or passes as directed by the governing instrument, to the descendants of the disclaimant who survive the decedent

problem Pg 150 – A and C are heirs of O, A has 4 kids, A disclaims. – C gets ½, As kids get 1/8 each – per 2-106(b)

· by disclaiming, cant alter original system – dsnt change american per stirpes

Troy v. Hart (Md App 1997) – Lettich is in nursing home, becomes eligible for Medicaid.  Later, his sister dies intestate w/estate of $300,000, survived by Lettich and 2 sisters.  One of sisters (Hart) visits Lettich and has him execute disclaimer.  If Lettich inherited $100,000, would have disqualified him as Medicaid benefits.  Lettich supposed to notify Medicaid of change in situation, but he didn’t do it.  Troy, power of atty for Lettich, files motion seeking to rescind disclaimer.  Hart has atty attempt to have Lettich revoke motion.  

· sisters have legal title to $100,000 that Lettich disclaimed

· court held that sisters held property in constructive trust for Medicaid

· bad result (defraud Medicaid) – so court granted constructive trust

· cant refuse to accept money and still get benefit of needs based program
CH.3  WILLS: CAPACITY AND CONTESTS

A. Mental Capacity

--1  Why require mental capacity

· in almost all states, to make a will a person must be age 18 or over and must be of sound mind

In re Strittmater (NJ 1947) – Louisa Strittmater’s will was admitted to probate, the decree was appealed on grounds that she was insane.  Her Dr was only witness and said that she suffered from paranoid schizophrenia – experienced both love and hate toward parents.  She loved parents and lived w/them until she was 32, but she wrote bad things about them on pictures after their death.  She was involved in National Women’s Party and left all of estate to party.

· bad case – would be decided diff today

· judge determined that her insane delusions about the male led her to leave her estate to the party, so the probate was set aside

· requirement that testator have mental capacity is an ancient one, there are 3 explanations generally given for requirement

· 1 – a will should be given effect only if it represents the testator’s true desires
· 2 – a mentally incompetent man or woman is not defined as a “person”

· 3 – the law requires mental capacity to protect the decedent’s family (reciprocity)
· giving effect to expectations of inheritance tends to preserve the family as a unit for mutual support

· inheritance seen as delayed payment for love and comfort given to aged relative

· fairness of a disposition sometimes used by court as factor in mental capacity cases

· 4 – legitimacy cannot exist unless decisions are reasoned

· 5 – assures a sane person that the disposition the person desires will be carried out even if later insanity arises

· 6 – protect society from irrational acts

· 7 – may protect senile or incompetent testator from exploitation by cunning persons

--2  Test of Mental Capacity

· requirements for mental capacity are minimal – testator must have the ability to know (have mind and memory relevant to all for factors) – must understand significance of testamentary act
· the nature and extent of the testator’s property

· the persons who are the natural objects of the testator’s bounty (family, people you’d normally distrib prop to)

· the disposition the testator is making, and

· how these elements relate so as to form an orderly plan for the disposition of the testator’s property

· Estate of Wright (Cal 1936) – man did strange things, like live in dirt shack, give kerosene soaked food to neighbor, dig through trash, but court held him to be competent to make will.

· testamentary capacity cannot be destroyed by showing a few isolated acts, idiosyncrasies, moral or mental irregularities or departure from norm unless they directly bear upon and have influenced the testamentary act

· man prepared will himself which devises his different property interests 

· fact that person has been declared incompetent and put under a conservator dsnt necessarily mean the person has no capacity to execute a will thereafter

· capacity to execute a will is governed by a diff legal test and requires less competency than the power to make a contract or gift

· for k or gift – goal is to protect incompetent contractor from suffering econ loss during lifetime – not so w/person making a will

· MISS case – court held that deed, which was executed on same day as will, was void, whereas the will was valid.

· will may be written during a lucid interval

· legal capacity to make a will requires greater mental capacity than is required for marriage

· marriage alone will give surviving spouse a share of the estate, even though he has no capacity to devise it to her

· to draft a will for an incompetent person is a breach of professional ethics – the lawyer can rely on own judgment when assessing capacity – dsnt have to investigate it

--3  Insane Delusion

· person may have sufficient mental capacity to execute will but may be suffering from insane delusion which causes particular provision of will (or entire thing) to fail for lack of testamentary capacity

· delusion – false conception of reality

· insane delusion – impairs testamentary capacity, a delusion which the testator adheres to against all evidence and reason to the contrary

· majority view – delusion is insane even if there is some factual basis for it if a rational person in the testator’s situation could not have drawn the conclusion reached by the testator

· insane delusion cases often involve some false belief about family member

In re Honigman (NY 1960) – Frank Honigman was survived by wife, Florence.  He executed will 1 month before death which cut off wife w/income interest in her ½ share plus $2500 (statutory minimum – elective share), with direction to pay principal to his surviving brothers and sisters upon her death.  Other ½ share went to brothers and sisters.  Frank thought that wife was having affair – wife said that suspicions were unfounded – they had been married 40 yrs, ran business together.

· jury trial on will contest ended w/verdict that Frank was incompetent

· appellate court reversed, holding that there was sufficient evidence to find that Frank’s beliefs were rational

· high court found that there was sufficient evidence to present question of competency to jury and that it could not say as a matter of law that proponents of will met burden of rebutting Florence’s evidence, but that certain evidence that was admitted as to Florence’s conversations w/Frank should not have been admitted

· dead mans statute – excludes testimony of survivor concerning personal transaction or communication btwn witness and deceased person

· most states they are inapplicable to proceedings to probate a will

· NY – they were applicable at time of case

· exception to rule when testimony of deceased is given in evidence on same communication didn’t apply, so some of Florence’s evidence admitted was error

· proof of suspicions was that (1) there was anniversary card from Mr Krauss, (2) there was a letter, (3) Florence always answered the phone, (4) Florence always asked him when he would be home when he left

· ISSUE ON APPEAL – whether Frank had any reasonable grounds for believing that wife was having affair

· burden of proving testamentary incapacity is difficult

· but when objectant has gone forward w/evidence reflecting the operation of testator’s mind, 

· proponent has duty to provide basis for the alleged delusion 

· proponents also claimed that there were other reasons for distribution

· size of Florence’s independent fortune

· financial need of his brothers and sisters

· but court said will may be struck down if its dispository provisions were or might have been caused by delusion 

· other jurisdictions – must prove delusion and that it affected testamentary act

· studies have shown that many courts are committed to ensuring that testators devise their estates in accordance w/prevailing normative views – try to provide for family members (spouse especially) - FAIRNESS

· RECIPROCITY – courts want to provide for family

· NY at time of case had forced share entitlement to wife (but could get out of it by leaving what Frank left to Florence)

· law draws distinction btwn insane delusion and mistake
· mistake is susceptible to correction if testator is told the truth (like believing son to be dead – UPC corrects this mistake, but not other mistakes)

· in general, courts do not reform or invalidate wills because of mistake, whereas they will if insane delusion

· juries are considerably more favorable to contestants than are judges

· Ark, ND, Ohio permit probate of will during testators life – called living probate

· will contests aren’t as prevalent in civil law countries

· because children also get forced share entitlement, they don’t allow contests to go to jury, and plaintiff’s pay costs if they lose, also have authenticated wills where person can have notary approve will (makes contest hard)

B. Undue Influence

· undue influence is tough to define – Lord Hannen said that to be undue influence in eyes of law there must be COERCION
· it is only when the will of the person who becomes a testator is coerced into doing that which he or she dsnt desire to do, that it is undue influence

· even very immoral considerations either on the part of the testator, or of someone else offering them, do not amount to undue influence unless the testator is in such a condition, that if he could speak he would say, “this is not my wish, but I must do it.”

· many jurisdictions say that to establish undue influence, 3 things must be proved

· that the testator was susceptible to undue influence
· that the influencer had the disposition and the opportunity to express undue influence

· and that the disposition is the result of the influence
· not necessary for there to be confidential relationship

· proof dsnt have to be direct, can be entirely circumstantial

Lipper v Weslow (Tx 1963) – Testator has 2 living children, 3 grandchildren of dead child.  She gave all of estate to children, disinheriting grandkids (under laws of intestacy, 2 living kids would get 1/3 each, grandchildren would split other 1/3.  There was a no-contest clause, but didn’t work here because grandkids didn’t get anything in will so they had nothing to lose (better to give something to people so that they DO have something to lose).  In her will, she explained her decision to disinherit grandkids because they didn’t pay much attention to her (didn’t invite her to wedding, didn’t take great grandchildren to see her).  Problem is that son Frank is atty and he lived with her and he drafted her will and he gave himself larger share.

· testatrix was susceptible to undue influence because of confidential relationship w/Frank

· disposition and opportunity was proven – Frank didn’t like his dead brother and lived with his mother (confidential relationship created opportunity)

· but, couldn’t prove that disposition was result of undue influence because there are 3 witnesses who say that testatrix told them she was disinheriting grandchildren because they didn’t pay attention to her

· evidence insufficient to find undue influence

· person has right to dispose of property as she wishes

· test for undue influence is whether such control was exercised over the  mind of the testatrix as to overcome her free agency and free will and to substitute the will of another so as to cause the testatrix to do what she would not otherwise have done but for such control

· she also included clause in will that explained reasons for leaving grandchildren out of will – is it a good thing?

· it could help explain reasoning and provide evidence to prevent successful contest

· but also could inflame disinherited people and cause them to contest it

· also – could add explanatory letter to will to explain, rather than add language to will itself – which becomes a public record (testamentary libel)
· burdens of proof often complicate rules concerning undue influence in most jurisdictions

· where a person in a confidential relationship

· receives the bulk of the testator’s property

· from a testator of weakened intellect

· the burden of proof shifts to the person occupying the confidential relation to prove affirmatively the absence of undue influence
· in several jurisdictions, there must be additional evidence that the beneficiary was active in procuring the execution of the will

· if part of will is product of undue influence, only that part will be struck – remainder will be allowed if the invalid portion can be separated w/out defeating the testator’s intent or destroying the testamentary scheme

· no contest clauses

· provide that a beneficiary who contests the will shall take nothing, or a token amount, instead of the amount described in the will (to make them effective, must give people who may contest a portion of estate)

· they are designed to discourage will contests
· policy - they discourage unmeritorious suits, but they also could inhibit lawsuit proving forgery, fraud or undue influence

· majority of courts enforce them unless there is probable cause for the contest

· UPC §2-517 and 3-905 adopt the probable cause rule

· minority – enforce no contest clauses unless the contestant alleges forgery, subsequent revocation by a later will, or beneficiary is contesting a provision benefiting the drafter

· key is to investigate local law carefully because every state is different – particularly as to what constitutes a contest

· bequests to attorneys

· many courts have rules that a presumption of undue influence arises when an attorney-drafter receives a legacy, except when the atty is related to the testator (undue influence unless atty related [blood] to testator)
· the presumption can be rebutted only by clear and convincing evidence provided by atty

· NY law – surrogate must investigate any bequest to an atty who drafted will– no presumption of undue influence
· In re Henderson – investigated bequest to atty, even though atty suggested that client employ a diff atty to draft will, which client did (because atty is in unique position to exercise powerful influence)

· CA – statute invalidates any bequest to a lawyer who drafts the will unless the lawyer is related by blood or marriage to the testator.  

· exception permitting bequest to non-related lawyer-drafter if client consults an independent lawyer who attached to document a certification of independent review stating that gift is not due to undue influence, fraud, or duress

· unethical conduct

· ABA model rule 1.8(c) prohibit lawyer from preparing instrument giving lawyer or person related to lawyer as parent, child, sibling or spouse any substantial gift from client, except where client is related to donee

· exempts present gift at holiday or as token of appreciation

· could be problems if get larger share than you would have received under intestacy laws

In re Will of Moses (Miss 1969) – Holland was attorney and lover of Mrs Moses.  Mrs. Moses went to another lawyer and had him draft her will, which gave most of property to Holland (other atty had no connection to Holland and didn’t tell him about will).  Sister attacked will on grounds of undue influence.  Court found undue influence and denied probate.  Holland appealed and lost.

· MAJORITY - evidence supported finding of confidential relationship – Holland saw her every day, paid attention to her despite her alcoholism, elderly state, disfigured physique – also, majority said that she pathetically hoped that Holland would marry her

· circumstantial evidence of confidential relationship is sufficient

· confidential relationship gives rise to presumption of undue influence which can be overcome only by evidence that, in making will, Mrs. Moses had acted upon the independent advice and counsel of one entirely devoted to her interest

· court determined that evidence wasn’t enough to overcome presumption

· other atty merely scribed what Moses told him she wanted – he didn’t counsel her or question her about relationship w/Holland or other legal heirs – just determined that she didn’t have a living husband or children or parents

· DISSENT – Moses was successful business woman, maintained and repaired real property.  Holland didn’t know about will, no evidence that his relationship w/Moses had anything to do with the preparation and execution of will.  Moses will should be followed because that is what she wanted

· evidence of sexual relationship outside of marriage is admissible in undue influence cases because it casts a suspicion of deceit 

· but, why doesn’t it instead indicate that that partner is a natural object of the decedent’s bounty?

· undue influence found more often in older woman/younger man relationship than in older man/younger woman – because of traditional notions of masculinity and male dominance

In re Kaufmann’s Will (NY 1965) – Kaufmann was successful man w/family who moved to NYC, where he began homosexual relationship with financial analyst.  Relationship lasted about 10 years, Walter lived with Kaufman in NYC.  After a couple of years, Kaufmann made new will and continued making new will every year which gave Walter an increasing share of Kaufmann’s estate.  Along with will, Kaufmann attached letter in which he declared to his family the relationship he carried on with Walter.  Kaufmann granted Walter all the power that a legal spouse had over corporeal remains and medical procedures, etc.  When Kaufmann died, his brother sued to have will set aside for undue influence.  Court allowed it to go to jury, appellate affirmed.

· evidence sufficient to find that will was end result of unnatural, insidious influence operating on weak-minded person

· evidence showed that Kaufmann was easily taken advantage of, detailed history of dominance by Walter over Kaufmann, and will gave most of estate to Walter – therefore question of fact as to whether undue influence existed

· today, courts probably more welcoming of homosexual relationships – courts in other states have found no undue influence in similar circumstances

· again, court has bias toward providing for family members

C. Fraud

· fraud occurs where the testator is deceived by a misrepresentation and does that which the testator would not have done had the misrepresentation not been made

· misrep must be made with both:

· intent to deceive the testator, 

· and purpose of influencing the testamentary disposition
· provision procured by fraud is invalid, remaining portion can stand unless fraud goes to entire will

· constructive trust may be imposed on wrongdoer if probate not avoided

· 2 kinds of fraud in testamentary setting

· fraud in the inducement – when a person misrepresents facts, thereby causing the testator to execute a will, to include provision in will, to refrain from revoking will, or not to execute will.

· problem is in determining whether legacy is the fruit of the fraud

· a fraudulently procured inheritance is invalid only if the testator would not have left the inheritance or made the bequest had the testator known the true facts

· if fraudulent marriage lasts 20 yrs, probably didn’t affect disposition – but if only married a few days, probably did affect disposition

· fraud in the execution – occurs when a person misrepresents the character or contents of the instrument signed by the testator, which does not in fact carry out the testator’s intent 

problem pg 215 – fraud in the inducement, there was intent and purpose on part of Carol – 2nd will invalid

Latham v. Father Divine (NY 1949) – appeal from granting of motion to dismiss.  Cousins of Lyon seek establishment of constructive trust because Father Divine, leader of religious cult, prevented Lyon from revoking will and including cousins in it.  Plaintiffs allege that if their facts are proven, then defendants should hold property as constructive trustees for plaintiffs.

· where a devisee or legatee under a will already executed prevents the testator by fraud, duress, or undue influence from revoking the will and executing a new will in favor of another, so that the testator dies leaving the original will in force, the devisee or legatee holds the property thus acquired upon a constructive trust for the intended devisee or legatee

· when heir or devisee prevents testator from providing for another whom he would have provided for but the interference, such heir or devisee will be deemed a trustee of the property received from testator’s estate to the extent that the defrauded party would have received

· also, where a legatee has taken property under a will, after agreeing outside the will, to devote the property to a purpose intended and declared by the testator, equity will enforce a constructive trust to effectuate that purpose (of testator)
· constructive trust may be imposed where no fraud is involved but the court thinks that unjust enrichment would result if the person retained the property

· even if certain heirs were innocent and didn’t participate in fraud, constructive trust may be imposed on them because of unjust enrichment (so that original intent of testator carried out)

· tortuous interference with expectancy – involves intentional interference with an expected inheritance or gift

· P must prove that the interference involved conduct tortuous itself, such as fraud, duress, or undue influence

· theory cannot be used when the challenge is based on testator’s mental capacity

· tort action is not a will contest (therefore no-contest clause dsnt apply to such a suit)

· it dsnt challenge the validity of a will or probate but rather seeks to recover tort damages from a 3rd party for tortuous interference – including punitive damages

· also – not subject to shorter statute of limitations on will contests, the normal tort SOL applies and begins to run upon discovery

· most states require P to pursue probate remedies first – if not direct heir, cant challenge – or maybe assets already distributed so probate challenge ineffective

· if the P contests the will and loses, ordinarily P is barred by claim preclusion (res judicata) from suing in tort

· Mass dsnt recognize the tort

CH 4 – WILLS: FORMALITIES and FORMS

A. Execution of Wills

--1  Attested Wills

· general philosophy of courts should favor giving effect to an intentional exercise of power to determine successors in ownership

· requirements for execution, which concerns only form of transfer, seem justifiable only as implements of accomplishing general philosophy

· functions performed by requirements 

· ritual function

· to convince the court that the statements of the transferor were deliberately intended to effectuate a transfer, some ceremonial is required for purpose of impressing the transferor with the significance of his statements

· evidentiary function

· to increase the reliability of the proof presented to the court

· protective function

· to safeguard the testator, at the time of the execution of the will, against undue influence or other form of imposition

· probably not as important today, because wills are often executed when in good health and w/atty

· channeling function

· by creating safe harbor, testator provided with assurance that his wished will be carried out

· formal requirements vary from state to state

· those based on Statute of Frauds
· written will signed by testator in presence of 3 witnesses, but each could attest separately

· those based on Wills Act (see below – Groffman case)

· in writing

· signed by testator, or by another in presence of testator and at testator’s direction

· signed or acknowledged in presence of 2 witnesses at same time

· signature must be at foot of will

· witnesses sign or attest in presence of testator

· UPC §2-502 – Execution; witnessed wills; holographic wills

· (a) except as provided in sub(b) and in 2-503, 506, 513, a will must be:

· (1) in writing

· (2) signed by testator or in testator’s name by some other indiv in the testator’s conscious presence and by the testator’s direction, and

· (3) signed by at least 2 indiv, each of whom signed w/in reasonable time after he witnessed either the signing or the acknowledgment

· (b) a will that dsnt comply with sub(a) is valid as holographic will, whether witnessed or not, if signature and material portions are in testator’s handwriting
· (c) intent that doc constitute will can be established by extrinsic evidence, including, for holo wills, portions of the doc that are not in the testator’s handwriting

· nuncupative wills are oral wills – allowed in some states under limited circumstances (uttered during last sickness, to 3 people who must reduce it to writing within specified time)

In re Groffman (Eng 1968) – will was denied probate, so spouse took whole because of intestacy (will only gave her life interest).  Ps are son of decedent and Mr. Block, who prepared will.  Decedent went to Mr. Block, had him draft will, then make changes to original draft.  Mr. Block told decedent generally the appropriate method of execution, which was explained in attestation clause.  However, decedent didn’t follow method – instead he had 2 friends witness his acknowledgment of his signature at diff times (only a few seconds apart).  Issue was whether the will was properly executed.

· §9 of Wills Act – will must be in writing and properly executed, must be signed at bottom by testator or someone in his presence and by his direction, and such signature must be made or acknowledged by the testator in the presence of 2 witnesses present at the same time, and witnesses must attest in presence of testator

· problem in this case is that decedent did not acknowledge his signature in front of witnesses at same time (had already signed so couldn’t sign it in front of them at same time)

· Wills Act requires that the signature of the testator be on the doc at time of acknowledgment, and that witness saw or had an opportunity to see it at the time of acknowledgment

· judge held that will should not be probated – even though he thought that the will represented the decedent’s intent

· even though Groffman didn’t follow wills act exactly, the ritual function still served by process that was followed

· liability of atty – many recent cases in US have held the lawyer supervising the will execution ceremony liable for faulty execution, but some retain privity barrier

· requirement that witnesses sign in presence of testator

· line of sight test - Eng and some American states – to fulfill requirement that witnesses sign in the presence of the testator, the testator must be capable of seeing the witnesses in the act of signing 

· don’t have to actually see him sign, but must be able to see if testator were to look

· exception available for blind

· conscious presence test – other American states – the witness is in the presence of testator if the testator, through sight, hearing, or general consciousness of events, comprehends that the witness is in the act of signing

· person should be able to see the signing, or be able to see it with slight alteration of their position

· UPC 2-502(a) dispenses with this requirement – must be w/in reasonable time

· order of signing

· good idea, and some states require, that testator sign or acknowledge his signature before either of the witnesses attest

· signature

· diff requirements for what constitutes valid signature, may be an X in some situations

· addition after signature

· in states that adopt the signature “at the foot or end thereof” if handwritten line added after testator signed will, the line would be ineffective

· but what if line added before signature?

· delayed attestation

· UPC requires that attestation be within reasonable time after will executed, which could be after death of decedent in some circumstances

· some states require that attestation be made before death

Estate of Parsons (Cal App 1980) – 3 people signed the will as witnesses.  2 of them were named as beneficiaries in will.  Under Cal Probate Code section 51, a gift to a subscribing witness is void unless there are 2 other and disinterested subscribing witnesses to the will.  In an attempt to get around this section, 1 of witnesses disclaimed his interest (section 190.6 says that disclaimer relates back for all purposes to the date of the creation of the interest).  Court didn’t allow it.

· testamentary gift is at date of death, disclaimer typically relates back to date of death (not to date of signing attestation) 

· also, nothing to disclaim anyway because there weren’t 2 disinterested witnesses

· court determined that the purpose of §51 is to protect the testator from fraud and undue influence at the moment the will is executed, by ensuring that at least 2 persons are present who would not be financially motivated to join in a scheme (purpose is not to provide for witnesses after the fact)

· under §51, a witness can receive an interest, so long as there are 2 others who are not interested who attested

· also, interested witness can receive portion up to amount the person would have received under intestacy laws

· §51 is a purging statute – will remains valid, but gift to interested witness is invalid (passes under intestacy laws)
· prevents interested witnesses from taking under a will, unless would have received under intestacy laws

· sometimes frustrates testator intent, but some jurisdictions follow formalities regardless

· Mass law – interested witness gets nothing unless subscribed by 2 disinterested witnesses

· Cal law – extra benefit received under will, over what she would have received, is void

· UPC §2-505 dispenses w/rule of purging statutes

· (a) any person generally competent to be a witness may act as a witness to a will

· (b) a will or any provision thereof is not invalid because the will is signed by an interested witness

Problem Pg 242 – Marie was to get 70k under prior will, under new will she got 50k but she was witness to it

· under Mass law, she gets nothing

· under Cal law, she gets the 50k because she is no better off under new will

· under UPC, nothing is void so she gets 50k

Recommended Method of Executing a Will

· UPC 2-506 (many states have similar statutes) – recognize as valid a will executed with the formalities required by either

· the state where the testator was domiciled at death

· the state where the will was executed, or

· the state where the testator was domiciled when the will was executed

· but, some states don’t follow so instead, should follow 9 step process to ensure proper execution

· fasten pages together securely, will must specify the exact number of pages of which it consists

· be certain that testator has read the will and understands it

· 2 disinterested witnesses and a notary

· ask testator 3 questions

· is this your will (called publication – a declaration that instrument is yours)

· have you read and do you understand

· does it dispose of property according to your wishes

· do you request x and y to witness the signing of will?

· allow witnesses to see testator sign in margin on each page

· one of witnesses reads attestation aloud

· each witness signs

· attach self-proving affidavit

· UPC 2-504 authorizes 2 forms of self-proving affidavits

· 2-504(a) authorizes a combined attestation and self proving affidavit (requires only 1 signature by each witness)

· 2-504(b) authorizes self-proving affidavit to be affixed to a will already signed and attested

· safeguarding will

· Wisc SC says lawyer shouldn’t keep will

· UPC 2-515 provides for the deposit of a will in court for safekeeping (w/clerk of court)

In re Pavlinko’s Estate (Penn. 1959) – Vasil and Helen were H&W, they went to atty to have wills created, but each signed the wrong will (but each will gave residual to same person).  Helen died first, then Vasil.  When attempted to probate the will, court discovered error.

· wills act requires that every will shall be in writing and shall be signed by the testator at the end

· court refused to rework will, said it would make wills act meaningless to make exception to wills act

· dissent says that they should effectuate intent of parties, because net result is the same in each case, should give residual to person in will
· UPC §2-503 Harmless error
· gives court power to dispense w/formalities if there is clear and convincing evidence that the decedent intended the document to be his will, a revocation, an addition, or revival of former will

· even if dsnt comply w/2-502 – doc treated as executed in compliance if proponent establishes by clear and convincing evidence that the decedent intended the doc or writing to constitute will, revocation, etc.

In re Will of Ranney (NJ 1991) – Ranney had witnesses sign an attached self-proving affidavit, but didn’t have witnesses sign attestation on last page of will.  Wife challenged will because she only got life estate interest.  Appellate court ordered probate of will, affirmed.  Ranney signed self proving affidavit, then witnesses signed it.  They thought they were attesting the will.  

· NJ statute is similar to UPC 2-502 --- says will must be in writing, signed by testator, and signed by at least 2 persons each of whom witnessed either the signing or acknowledgment

· attestation clause facilitates probate by providing prima facie evidence that the testator voluntarily signed will in presence of witnesses

· permits probate when a witness forgets the circumstances of the will’s execution or dies b4 testator

· self-proving affidavit is a doc normally used and signed after the time of execution of will

· it is sworn statement by eye-witness that the will has been duly executed

· performs similar function of attestation clause, but has further effect of permitting probate w/out requiring the appearance of either witness – conclusive proof of what went on
· diff btwn two docs is that in attestation clause, the attestant expresses the present intent to act as a witness, but in the affidavit, the affiant swears that the will has already been witnessed

· state follows doctrine of substantial compliance – whereby in limited circumstances a will may be probated if it substantially complies with those requirements

· substantial compliance is functional rule designed to cure the inequity caused by the harsh and relentless formalism of the law of wills

· because strict formalism often frustrates purpose of formality requirements (evidentiary, ritualistic, channeling functions)

· finding of formal defect should lead to further inquiry, rather than to automatic invalidity
· but court says that lawyer shouldn’t rely on loophole
· dispensing power (2-503 gives court this power)

· the power to validate a document the decedent intended to be a will even though the formalities are not complied with

· dsnt really look at whether formalities were “substantially complied” with

· harmless error/dispensing power is broader power than substantial compliance doctrine

· substantial compliance doctrine appears to carry out the fundamental intent of the legislature, whereas the dispensing power appears to usurp the legislature’s role

· some argue that attestation should be eliminated entirely, because they aren’t required for holographic wills

· HYPO – a signed, handwritten, but unwitnessed will is offered for probate

· under substantial compliance, not probated because testator has not attempted to secure witnesses

· but, under dispensing power (as in UPC) it could be probated

--2  Holographic Wills

· in ½ states holographic wills are permitted

· holographic will is a will written by the testator’s hand and signed by the testator; attesting witnesses aren’t required

· UPC 2-502(b) – a will is valid as a holographic will, whether or not witnessed, if the signature and material portions of the document are in the testator’s handwriting

· but, several states require that holographic will be entirely handwritten
· most states allow holographic will to be signed at the end, beginning, or anywhere

· but if not signed at end there may be doubt about whether the decedent intended his name to be signature

· also – most states require that holographic will be dated
· exemption of holographic wills from statutory requirements is justifiable in terms of evidentiary function (require all material to be in writing) and ritual

In re Estate of Johnson (Az 1981) – Johnson died survived by 6 children.  Before he died he filled out will form he purchased at store - which gave 1/8 of estate to each kid, 1/8 to TV evangelist, and 1/8 to McLain and Ganssle.  Son John was appointed personal rep and he objected to probate of will (if no will, would be divided 6 ways btwn children).  Trial court granted motion of John, appellate affirmed.

· AZ law is similar to UPC, which requires holographic will to be signed by testator and have material provisions be in handwriting of testator

· requirement that material provisions be drawn in the testator’s own handwriting requires that the handwritten portion clearly express a testamentary intent
· in this case, court found that words which establish requisite intent are PRINTED on form, rather than handwritten  

· comment to 2-502(b) says that a valid holograph may be executed on printed will form if the printed portion could be eliminated and the handwritten portion could evidence testamentary intent
· court looked at handwritten words – only words which could be construed to represent testamentary intent is “to my son, 1/8 of my estate”

· court said that use of word “estate” alone is insufficient

· difference btwn BLAKE case was that Blake added words “save this” to letter

· RESULT – court denied probate to will

· but – AZ supreme court later held that court may look at pre-printed words to determine testamentary intent

· UPC 2-502(c) says that testamentary intent can be established for a holographic will by looking at portions of docs that are not in the testator’s handwriting (extrinsic evidence may be used)

· several states have authorized simple statutory fill in the form wills 

· statutory wills must be signed and attested in the same manner as any attested will

Kimmel’s Estate (Penn 1924) – Kimmel wrote, using poor English and grammar, a letter to two of his sons, expressing that he wanted them to have certain property “if enyy thing happens.”  He also wrote that they should lock up the letter because it may help them out.  One of heirs at law (intestate) challenged probate of will.  Court affirmed

· 2 issues to determine whether letter is valid holographic will

· is letter testamentary in character (intent)

· after examining, court determined that decedent’s purpose was to make posthumous gift

· condition of gift was “if enny thing happens” – this shows testamentary intent

· gifts which are conditioned on “if anything happens” treated as testamentary

· also important was instruction to keep letter locked up

· is the signature to it a sufficient compliance with Penn Wills Act

· determined that word “father” was intended as a completed signature because it was the way he signed all of the letters he wrote to his family

· if it was intended as signature, it satisfies Penn Wills Act

· what if will is written to become operative if death from a stated event occurs (such as “if I don’t return from journey”), but death occurs in other way?

· most cases on conditional wills presume the language of condition dsnt mean the will is to be probated only if the stated event happens
· rather, the condition is merely a statement of the inducement for execution of the will, which can be probated upon death from any cause

· holographic wills have taken many forms (written on purse, bottom of drawer, etc)

B. Revocation of Wills

1. Revocation by Writing or Physical Act

· will is an ambulatory doc which means that it is subject to modification or revocation by the testator during his or her lifetime

· 2 ways to revoke in all states

· by subsequent writing executed with testamentary formalities
· by a physical act such as destroying, obliterating, or burning a will

· oral revocation is inoperative in all states

· if will not revoked in way allowed by statute, it is probated

· UPC 2-507 Revocation by Writing or by Act

· (a) a will or any part thereof is revoked:

· (1) by executing a subsequent will that revokes the previous will or part expressly or by inconsistency, or

· (2) by performing a revocatory act on the will, if testator performed act w/intent and for purpose of revoking will or part or if another indiv performed the act in testator’s conscious presence and by the testator’s direction.  “Revocatory act on the will” includes burning, tearing, canceling, obliterating, or destroying will or any part of it – even if words not affected
· revocation by inconsistency

· subseq will wholly revokes the previous will by inconst if testator intends the subsequent will to replace rather than supplement

· subseq will that dsnt expressly revoke, but makes complete disposition of estate, replaces previous will
· subseq will that dsnt make complete disposition, not presumed to revoke but is viewed as codicil
· codicil supplements a will rather than replacing it

· common law rule is that revocation of codicil dsnt impact will, original will remains effective

· but if revoke will, it is presumed that you revoke all subsequent codicils as well

Harrison v Bird (Ala 1993) – Speer had will drafted, in which Harrison was named main beneficiary.  Lawyer kept copy, copy went to Speer, another to Harrison.  Before she died, Speer phoned atty to tell him she wanted to revoke.  Atty then tore up his copy at his office (she wasn’t present) and sent it to Speer w/letter saying she was now w/out will.  Speer then died, Harrison wanted document she had probated.  Court denied probate.  App affirmed.

· duplicate original is when sign 2 wills of same text – bad practice

· court below found that will not revoked by atty because Speer wasn’t present, and that there was no ratification of atty’s destruction

· however, because pieces of will were not found there was presumption that she revoked herself

· if evidence establishes that one had possession of will before death, and will is not found among personal effects, presumption arises that person destroyed will
· if destroy copy of will in your possession, presumption arises that you have revoked will and all duplicates (even if duplicates exist which aren’t in your possession)

· presumption can be rebutted, burden is on proponent of will

· must convince court that absence of will not due to destruction or revocation

· courts differ as to whether fact that will not found after death, coupled with opportunity of disinherited heir to destroy only copy, rebuts presumption – typically though, if cant find will, presumption that it was revoked
· AZ – dsnt rebut presumption

· FLA – rebutted where husband lived in house and couple had been fighting before she died

NOTE: Probate of Lost Wills

· in absence of statute, a will that is lost, destroyed w/out consent, or destroyed w/consent but not in compliance w/revocation statute can be admitted to probate if its contents are proved

· prove contents by producing a copy

· a few states prohibit the probate of a lost or destroyed will unless the will was either

· in existence at testator’s death (and destroyed thereafter)

· under revocation statute – will not properly revoked remains in legal existence

· or was fraudulently destroyed during testators life

· under revocation statute – will destroyed by improper method is “fraudulently destroyed”

Thompson v Royall (Va 1934) – Kroll signed will on 9/4, then signed codicil on 9/15.  On 9/19 she got together w/Coulling (atty who drafted docs), and Brittain (executor) to revoke the will and codicil.  Coulling advised that rather than destroying the docs, should keep as memoranda for new will – so Judge Coulling wrote note on back of each claiming docs were null and void, which Kroll then signed.  After Kroll’s death some of beneficiaries offered docs for probate, jury accepted them.  

· Va statute – will not revoked unless

· writing -- by subsequent will,

· writing -- by writing declaring intent to revoke, which is executed in same manner in which will required to be executed, 

· physical act -- or by destruction, cancellation with intent to revoke

· 2 things necessary to revoke a will

· doing of act specified in statute

· and intent to revoke

· in this case, intent was clear, but act was not

· appellants contend that act of signing note on back was “canceling” will, per statute

· court disagreed

· revocation of a will by cancellation within the meaning of the statute contemplates marks or lines across the written parts of the instrument or a physical defacement, or some mutilation of the writing itself, with intent to revoke

· court found that note attempting to revoke invalid as revocation because not executed as required by statute, and not destroyed or cancelled

· under UPC 2-507, canceling dsnt have to touch words of will to be effective.  however, words of cancellation must be written on the will, rather than on another document
· constructive trust – yet another use of constructive trust in equitable situation where law dsnt work – although revocation of copy of will invalid, because of testator’s mistake of fact that it was original, court imposed constructive trust

· partial revocation by physical act

· under UPC 2-507 it is authorized

· but in many other states a will cannot be revoked in part by an ACT of revocation, it can only be revoked in part by another instrument

· said to protect against fraud, and ensure compliance w/attestation rules

· if partial revocation not recognized, will must be admitted to probate in form in which it was originally executed if the original language can be ascertained

· some states – partial revocation by phys act not permitted where the intent and effect of the change would result in a substantial enhancement of another bequest

· Restatement disapproves of this approach – saying that legislature has allowed deletion of words, and in turn allow effect of it

2. Dependent Relative Revocation and Revival

· doctrine of dependent relative revocation – if the testator purports to revoke his will upon a mistaken assumption of law or fact, the revocation is ineffective if the testator would not have revoked the will had he known the truth
· if court finds that person would not have destroyed will had he known that new one was ineffective, court will cancel the revocation and probate the destroyed will

· doctrine is applied to carry out the testator’s presumed intent – that testator would rather have property passed under revoked will rather than under intestacy

· 2 elements

· old will revoked under mistaken assumption of law or fact

· evidence that testator would not have revoked if knew the truth

Carter v First United Methodist Church of Albany (Ga 1980) – Tipton executed will in 1963.  The will was found together w/handwritten instrument dated 1978 which was unsigned and unattested, purporting to establish diff scheme of disposition.  There were pencil marks through certain provisions of 1963 will.  Tipton had contacted atty many times telling him that she needed his help in drafting new will.

· where will has been cancelled, presumption of revocation arises, and burden is on propounder to show that no revocation was intended

· propounder contends that under DRR, Tipton did not intend for 1963 will to be revoked unless her new dispositions became effective

· under DRR, if it is clear that canceling of one will and making of another were part of one scheme, and the revocation of the old will was so related to making of new as to be dependent on it, then if the new will be not made, or is made invalid, then the old will should be given effect

· but if will is attempted to be totally destroyed, but is not, the fact that person tried to make new will wont revive old one

· better result if court would have used revocation and intent doctrines

· courts have set limits on the DRR doctrine – it only applies in 2 situations
· (classic example) where there is an alternative plan of disposition that fails, or

· make new will, tear up and revoke old one, turns out that new will fails

· (less frequent example) where the mistake is recited in the terms of the revoking instrument or, possibly, is established by clear and convincing evidence

· testator thinks someone died but in fact the person didn’t, and fact is recited in instrument

Problems Pg 290

1b- don’t need DRR in juris that dsnt permit partial revocation by physical act.

1c- apply DRR bcz testator intended for person to get increase (revoked and gave person more)

1d- don’t apply DRR bcz testator intended for person to get nothing 

2- crossing out John’s name means bequest revoked, wrote Nancy’s name believing that Nancy would take.  Because of revocation that takes away what you get, testator intent inferred as being that didn’t want John to get anything.  Don’t apply DRR

- standing alone, handwritten words are insufficient – so crossing out name and writing new one isn’t valid holographic will.  UNLESS, the entire document is handwritten

· if typewritten will, written changes aren’t valid in states recognizing holographic wills

· if handwritten will, written changes are valid

Estate of Alburn (Wisc. 1963) – Ottilie Alburn made 1st will in Milwaukee in 1955, in which Viola Henkey was named legatee and testator.  Ottilie later executed will in Kankekee in 1959, which had clause revoking Milwaukee will.  Ottilie later destroyed Kankekee will under mistaken belief that Milwaukee will would be revived.

· the usual application of doctrine of dependent relative revocation arises where a testator executes one will and thereafter attempts to revoke it by making a later testamentary disposition which for some reason proved ineffective

· in unusual situation, the doctrine is invoked to render the revocation ineffective – as is case where testator revokes a later will under the mistaken belief that by doing so he is reinstating prior will
· destruction of later doc is intended to be conditional where it is accompanied by the expressed intent of reinstating a former will

· 1st element – mistake of law in that she thought that 1955 will would be revived

· 2nd element – evidence of testator’s intent to distribute under revoked will, rather than intestacy

· in this case, none of 10 next of kin (save one) were included in either will – and there was no evidence of change in circumstance that would indicate any reason why testator should die intestate

· facts (statement that she wished her Milwaukee will to stand, that she took no steps to make new will, and the inference that she didn’t wish to die intestate) were sufficient to support finding that she destroyed Kankekee will under mistaken belief that Milwaukee will would control disposition

· under Restatement of Conflicts – the law of the state in which the deceased was domiciled at death controls the question of whether revocation of a will is effective

· THEREFORE – court’s decision to invoke DRR and make revocation of Kank will ineffective was ok

· no revival in Wisconsin

REVOCATION REVIEW – 2 ways to revoke
· subsequent will

· express revocation 

· revocation by inconsistency

· complete revocation, or

· partial revocation

· physical (revocatory) act

· UPC 2-507 is typical – tear, burn, obliterate, cancellation, otherwise destroy

· testator must intend for will to be revoked

· testator’s presence at time of destruction, and/or at direction of testator

· does act have to touch words of will? (UPC says no, other states say yes)

· does state permit partial revocation by physical act? (UPC says yes, other states say no)

REVIVAL – note

· revival arises under following facts – testator executes will #1, subsequently executes will #2 which revokes will #1 by express clause or inconsistency, later revokes will #2 – is will #1 revived? (3 views)

· small minority in US based on English common law – will #1 not revoked unless will #2 remains in effect until the testator’s death.  Will #1 never revoked if will #2 dsnt remain in effect until death.

· majority in US assume that will #2 legally revokes will #1 at the time will #2 is executed (then 2 ways to interpret)

· majority holds that upon revocation of will #2, will #1 is revived if the testator intends (intent shown by extrinsic evidence - circumstances surrounding revocation, or contemporaneous or subsequent oral declarations that will #1 is to take effect)

· minority view holds that a revoked will cannot be revived unless reexecuted with testamentary formalities or republished by being referred to in a later duly executed testamentary writing (Wisc view)

· UPC §2-509 Revival of Revoked Will

· (a) if subseq will that wholly revoked prior will is revoked by revocatory act under 2-507(a)(2), previous will remains revoked unless revived.  Revived if testator intended.  (presumption that will #1 not revived)

· (b) if subseq will that partly revoked prior will is revoked, revoked part of prior will is revived unless it is evident that testator did not intend revival.  (presumption that part of will #1 is revived)
· (c) if subseq will is revoked by another will (term used loosely), prior will remains revoked in part or in whole unless it is revived.  (presumption that will #1 non revived) 

· UPC presumption that wholly revoked will remains revoked, partly revoked will is revived

Problems pg 298

1- Kankakee will wholly revoked the prior 1955 will.  Under UPC, there is presumption that 1955 will not revived.

2- presumption that 1995 will not revived, property distributed under laws of intestacy

3. Revocation by Operation of Law: Change in Family Circumstances

· most states, statutes provide that a divorce revokes any provision in decedent’s will for the divorced spouse
· problem is that most statutes only go to spouse, not divorced spouse family

· other states, revocation occurs only if divorce accompanied by property settlement
· many states, revocation only applies to wills, not nonprobate transfers (life insur, pension, etc)

· UPC applies to nonprobate as well - under UPC §1-201(19) – governing instrument is a deed, will, trust, insurance or annuity policy, pension plan, other nonprobate transfer

· 2-804 Revocation of probate and nonprobate transfers by divorce
· b) except as provided by express terms of governing instrument, court order, or k relating to division of marital estate made btwn individuals before or after marriage – the divorce or annulment of a marriage:

· 1) revokes any revocable (i) disposition or appointment of property made by divorced indiv to former spouse or any disposition created by law or to relative of former spouse, (ii) provision in gov instrument conferring general or nongeneral power of appt on former spouse or relative of former spouse, and (iii) nominations in a gov instrument, nominating former spouse or relative of such to serve in any fiduciary or representative capacity; and

· 2) severs the interests of former spouse in property held as joint tenants, transferring interests of former spouse into equal tenancies in common

· d) effect of revocation – provisions are given effect as if former spouse disclaimed

· f) no change in circumstances other than as described above and in 2-803 (homicide) effects a revocation

· marriage

· if execute will and subsequently marry, majority of states have statutes giving the spouse her intestate share, unless it appears from the will that the omission was intentional

· this kind of statute revokes the will to the extent of the spouse’s intestate share

· birth of child

· minority of states follow common law rule that marriage followed by birth of issue revokes a will executed before marriage (not followed by UPC)

· but, most states have pretermitted child statutes – giving a child born after the execution of the parent’s will, and not provided for in the will, a share in the parent’s estate
· statute results in a revocation of the will to the extent of the child’s share

C. COMPONENTS of a WILL

· despite formal requirements of transfer, it is possible for docs and acts not executed with testamentary formalities to have the effect of determining who takes what property belonging to testator
· 2 doctrines primarily have this effect in that they permit extrinsic evidence to resolve the identity of persons or property?

· doctrine of incorporation by reference, and

· doctrine of acts of independent legal significance

· 2 other doctrines are sometimes confused with them (integration of wills, republication by codicil)

1. Integration of Wills

· under doctrine of integration, all papers present at the time of execution, intended to be part of the will, are integrated into the will
· can prevent integration problems by ensuring pages are fastened together and that testator signs or initials each numbered page

· Indiana – doctrine of integration is not the law in state of Indiana

2. Republication by Codicil

· under doctrine of republication by codicil, a will is treated as reexecuted (republished) as of the date of the codicil (everything in old will, except for part changed by codicil, is republished)
· consequences of updating original will in this manner

· second will could be revoked by implication if make codicil to 1st will after 2nd is executed

· doctrine only applied where updating the will carries out the testator’s intent (such as if codicil is only doc that was attested by 2 uninterested witnesses)

· diff btwn republication by codicil and incorporation by reference is that

· republication applies only to a prior validly executed will

· whereas incorporation by reference applies to incorporate into a will instruments that have never been validly executed
· normally cant republish an invalid will – NY law (where there is no incorporation) allows repub if there is fraud, undue influence

3. Incorporation by Reference

· UPC §2-510 Incorporation by Reference

· any (1) writing in existence when a will is executed may be incorporated by reference if (2) the language of the will manifests this intent (to incorp the doc), and (3) describes the writing sufficiently to permit its identification

· as if took copy of document and put it into will

· CLARK v GREENHALGE (Mass 1991) – Helen Nesmith executed will in 1977 naming Greenhaldge as executor and principal beneficiary.  Will included Fifth Article which required distribution of such tangible property to such persons as she may designate by a memo left by her and known to him.  Nesmith wrote memo which described certain property.  She also kept a notebook at her house which described distribution of other property, including painting.  Painting to go to Ginny Clark.  When Helen died, Greenhaldge distributed some of property per notebook, but kept the painting for himself.  Probate judge said that notebook was incorporated.

· a properly executed will may incorporate by reference into its provisions any doc or paper not so executed and witnessed, whether the paper referred to be in the form of a mere list or memo, if it was in existence at the time of the execution of the will, and is identified by clear proof as the paper referred to therein

· notebook was in existence on date Helen executed codicil to her will, so whatever was in the doc that was in existence at time of execution of will is incorporated because executing codicil is republication of original will

· anything she added after date she signed second codicil would not be incorporated – but court didn’t look at this

· intent of Helen was proven by witnesses who heard her say that she wanted painting to go to Clark per the notebook

· therefore it was incorporated into the will pursuant to article five of her will

Problem 1 Pg 309 – if entry made after signed codicil, no incorporation by reference.  Under 2-503 (harmless error), however, it could be probated because of Helen’s intent.  Under substantial compliance, wouldn’t work because not substantial compliance.  Under 2-513, maybe.

· UPC 2-513 Separate Writing Identifying Bequest of Tangible Property

· whether or not the provisions relating to holographic wills apply, a will may refer to a written statement or list to dispose of items of tangible personal property not otherwise disposed of by the will, OTHER THAN MONEY.  To be admissible as evidence of the intended disposition, the writing must be

· signed by the testator, and

· must describe the items and the devisees w/reasonable certainty

· writing may be referred to as one to be in existence at the time of testator’s death; it may be prepared before or after the execution of the will; it may be altered by the testator after preparation

· JOHNSON v JOHNSON (Ok 1954) – lower court denied probate to instrument purporting to be last will and testament of Dexter Johnson.  Instrument was on single sheet of paper, most was typewritten.  Typewritten portion wasn’t signed, dated, or attested.  Below conclusion of will there was handwritten portion.  He told witness that he didn’t need attestation because he executed codicil.  Proponents say that typed portion was will, and handwritten portion was codicil.  Opponent says it is one document.

· if 1 document, then cant be admitted to probate because not signed in presence of 2 attesting witnesses

· a will may be so defective that it cant be admitted to probate, but if it is testamentary in character it is a will nonetheless

· a codicil is a supplement to an existing will, made by testator to alter, enlarge, restrict the provisions of will, to explain or republish it, or to revoke it, and it must be testamentary in character

· look at intent 

· a codicil republishes a previous will as modified by the codicil as of the date of the codicil, so can a valid codicil republish and validate a will that was inoperative because not signed?

· COMMON LAW – cant republish a will that wasn’t validly executed

· court says that a codicil validly executed operates as a republication of the will no matter what defects may have existed in the execution of the earlier document, that the instruments are incorporated as one, and that a proper execution of the codicil extends also to the will

· NY, at the time, didn’t follow this rule – codicil dsnt validate will defectively executed because of improper attestation

· integration should not apply because material pieces aren’t included in written portion – incorporation trumps integration – court uses incorporation when dsnt really fit

· HOLDING – valid holographic codicil incorporated the prior will by reference and republished and validated the prior will as of the date of the codicil

· DISSENT – nothing in the handwritten section which referred to previous will, therefore it is part of same document

4. Acts of Independent Legal Significance

· another doctrine permitting extrinsic evidence to identify beneficiaries or property

· if the beneficiary or property designations are identified by acts or events that have a lifetime motive and significance apart from their effect on the will, 

· the gift will be upheld under the doctrine of acts of independent significance (doctrine of nontestamentary acts)

· this is true even though the phrasing of the will leaves it in the testator’s power to alter the beneficiaries or the property by a nontestamentary act

· EX – “I give car to my son” or “I give contents of desk to daughter”

· dsnt matter that testator dsnt describe gift w/particularity.  Even if testator gets better car before dies, gift still valid.

· UPC 2-512 Events of Independent Significance

· a will may dispose of property by reference to acts and events that have significance apart from their effect on the dispositions made by the will, whether they occur before or after the execution of the will or before or after the testator’s death.  The execution or revocation of another indiv’s will is such an event

Problem 2 Pg 319

money goes to charity he sets up – since Barney set up the charity, the money goes to it

if Barney had survived sarah, Barney would have power of appt

Problem 1 Pg 319

dsnt matter that contents of drawer or safe deposit box can change – it dsnt change disposition.  But if drawer is not a locking drawer, and stock, checks and diamond ring are found in it, court may have problems giving everything to person because of chance for fraud.

D. Contracts Relating to Wills

· when person makes k to make a will or a contract not to revoke a will – contract law applies, rather than law of wills

· k beneficiary must sue under the law of contracts and prove a valid k

· if leaves will that dsnt comply w/k, the will is probated but the k beneficiary is entitled to enforce the k by having a constructive trust impressed for his benefit upon the estate or devisees of the defaulting party

1. Contracts to Make a Will

· in many states, k to make a will must be in writing

· if no specific performance, the promisee is entitled to receive value of services rendered (quantum meruit)

· value decedent put on services in oral agreement is evidence of the reasonable value of services (I promise to leave you ½ of my estate)

· in some states, an oral k to make a will is specifically enforceable provided the terms are proved by clear and convincing evidence 

2. Contracts Not to Revoke a Will

· questions re contracts not to revoke a will typically arise where H and W have executed a joint will or mutual wills

· joint will – one instrument executed by 2 or more persons as the will of both.  When 1 testator dies, the instrument is probated as the testator’s will; when the other dies the instrument is probated as other’s will

· mutual (reciprocal) will – separate wills of 2 or more persons that contain similar or reciprocal provisions

· typically, H leaves everything to W.  In event that W dies before H, everything goes to children.  W leaves everything to H, in event that H dies before W, everything goes to children.

· joint and mutual will – term used by courts to describe a joint will that devises the property in accordance with a contract

· mutuality refers to k, not to reciprocal provisions

· most courts hold that a k not to revoke is not enforceable unless it is proved by clear and convincing evidence and that the mere execution of a joint will or of mutual wills dsnt give rise to a presumption of k
· but, the existence of a common dispositive scheme strongly suggests an understanding or agreement and invites a claim of k

· danger of lawsuit can be reduced by inserting in every joint or mutual will a provision declaring that the will was or was not executed pursuant to a k (author says joint will shldnt be used)

· UPC 2-514 Contracts Concerning Succession

· a k to make a will or devise, or not to revoke a will, or to die intestate, may be established only by

· (i) provisions of a will stating material provisions of the k

· (ii) an express reference in a will to a k and extrinsic evidence proving the terms of the k, or

· (iii) a writing signed by the decedent evidencing the k

· the execution of a joint will or mutual wills dsnt create presumption of a k not to revoke

· VIA v PUTNAM (Fla 1995) – decedent and former spouse signed mutual wills that contained provision stating that neither would change the manner in which residuary estate is distributed (to go to kids).  After his wife died, decedent then remarried and failed to execute a subsequent will to provide for second wife.  New wife brings claim for either elective share or that she be determined to be pretermitted spouse.  Kids sued, claiming that Edgar had breached his k not to defeat the distribution schedule set forth in mutual wills.  They claimed they were creditors and thus had priority over pretermitted spouse.  Trial court agreed, but district court reversed, because holding otherwise would mean that 2nd wife would receive nothing.

· in Florida, there is a strong public policy in favor of protecting a surviving spouse’s (of marriage in existence at time of death) right to receive an elective share or a pretermitted share

· elective share (certain % of net estate) - statute gives the surviving spouse the right to elect against the decedent’s will and take a forced share of the net estate
· in FL, it is 30% of fair mkt value of estate after deducting value of all valid claims against the estate, and all mortgages, liens, or security interests

· pretermitted spouse statute (intestate share) - when a person marries after making a will and the spouse survives the testator, the surviving spouse receives the share equal in value to that which the survivor would have received if the testator died intestate, unless

· provision has been made for or waived by spouse by prenup or postnup agreement

· the spouse is provided for in the will, or

· the will discloses intention not to make provision for spouse

· new wife is pretermitted spouse because none of 3 conditions apply, so under pretermitted spouse statute she gets 50% (intestate share)

· also, the k that gave rise to the claim of 3rd party beneficiaries included an implied limitation – the possibility that the survivor might remarry

· rationales for alternative view – giving priority to the contract beneficiaries (MAJORITY view)

· surviving spouse’s rights only attach to property owned by deceased spouse, but because of k the deceased spouse never had equitable title

· when surviving testator accepts benefits under contractual will, an equitable trust imposed upon property in favor of contract beneficiaries

· when accept benefits, testator becomes estopped from making a diff disposition

· when surviving testator breaches the will k, the k beneficiaries are entitled to judgment creditor status

· majority view is that third party beneficiaries prevail over the second wife
· could have set up a trust, rather than mutual will.  Would have protected kids’ interest
Problem 1 pg 328 – in majority view state, Edgar would get life estate in property and he would have duty to protect property for holder of remainder.
CH. 5 WILL SUBSTITUTES: NONPROBATE TRANSFERS    

· people want to avoid probate because atty fees add up (6% of estate in porter county) and pers rep gets fee of ½ of atty fee – also probate is time consuming

· nonprobate assets are assets such as life insurance policies, trusts, payable on death accounts, joint tenancies

A. Contracts with payable-on-death provisions

Wilhoit v. Peoples Life Ins Co (7th cir 1955) – wife got 5k from ins co when H died.  W entered agreement w/ins co to keep 5k invested, w/clause that her brother would get it when she died.  Her brother died 20 yrs before she did.  In her will, she left proceeds from k w/insurance company to grandson.  

· payable on death provisions are valid in agreements that are insurance contracts or supplemental agreements to ins k

· court determined that k with insurance company was different than insurance contract – there was investment provision which, if accepted, would have created supplemental agreement, but Mrs Wilhoit didn’t accept it.  Instead, she made alternative offer to insurance co to that was diff than investment offer.  

· thus, payable on death provision invalid because didn’t comply w/statute of wills (not in an insurance k so invalid) – cant change beneficiary of life ins by will alone

· court focused on intent of parties – Mrs Wilhoit mentioned proceeds in her will, her brother didn’t.

· traditional rule (followed in some states) – payable on death designations in contracts other than life insurance contracts are invalid
· today, POD designations are widely accepted
Estate of Hillowitz (NY 1968) – W was supposed to get the value of interest in partnership when he died.  Executors of estate challenged provision in partnership k which said spouse would be paid value of interest upon death as an invalid attempt to make testamentary disposition.

· court upholds it as a contract – said it wasn’t a testamentary disposition

· modern rule - many instruments which provide for the disposition of property after death (POD) don’t have to conform w/statute of wills
· 3rd party beneficiary k performable at death are valid – they aren’t testamentary dispositions

· contract to make a will, inter vivos trust in which settler reserves life estate, insurance k

UPC §6-101 Nonprobate Transfers on Death (authorizes POD designations in all contracts, more than ½ states follow it)

· a) a provision for a nonprobate transfer on death in written instrument (insurance k, employment k, pension plan, trust, marital property agreement, etc) is nontestamentary (don’t have to be executed w/formalities of wills act).  It includes a written provision that:

· 1) money due decedent at death must be paid to person whom the decedent designates either in the instrument of in a separate writing, including in a will, executed either before or at the same time as the instrument, or later.

· 2) money due under the instrument ceases to be payable in event of death before payment

· UPC is silent on whether a death beneficiary named in a k must survive the contracting benefactor

· under law of wills, a devisee is required to survive the testator in order to take; if the devisee predeceases, the gift lapses
· UPC dsnt require survivorship by POD beneficiary, when the beneficiary is a close relative of the benefactor the UPC antilapse statute (which applies to probate and nonprobate transfers) substitutes the issue of the named beneficiary who dsnt survive the benefactor

· UPC 6-101 provides that if the k permits the owner to change the beneficiary by will, the owner may do so.  But if power is not retained, UPC is silent.
Cook v. Equitable Life Assurance Society (Ind App 1981) – Douglas purchased whole life insurance policy, named Doris beneficiary.  After divorce, Douglas stopped making payments so policy converted to term policy, with provision stating that beneficiary could only be changed by written notice to company.  Douglas remarried and executed holographic will, in which he left life ins proceeds to new wife and stepson.  In interpleader action, court ruled in favor of Doris.  Affirmed on appeal

· majority rule – an attempt to change the beneficiary of a life insurance policy by will and in disregard of the methods prescribed in the contract will be unsuccessful – cant change by will, must follow company procedures for changing
· exceptions to general rule that strict compliance w/policy req is necessary to effect a change of beneficiary
· 1 - company waives strict compliance w/own rules, and issues new certificate to insured after invalid request for change in beneficiary – original beneficiary cant complain
· 2 - if it is beyond power of insured to comply literally w/requirement, court may treat change as having been legally made
· 3 - if the insured has pursued the course pointed out by req, but before the new certificate is issued he dies, court of equity may treat as having been changed
· policy is to protect rights of all those involved, not just insurer
· ins co has interest in properly and quickly paying benefits, beneficiaries have interest in prompt payment, society interest in conserving judicial resources
· NOTES
· UPC 6-101 provides that if the k permits the owner to change the beneficiary by will, the owner may do so.  But if power is not retained in k, UPC is silent – dsnt say you can change it by will.  Majority rule is that you cant do it.
· majority rule is that divorce dsnt revoke the designation of the spouse as life insurance beneficiary (UPC 2-804 changes majority rule – designations of relatives of ex-spouses are voided also)
· today, an enormous amount of property can pass to POD beneficiaries outside the probate system
B. Multiple-Party Bank Accounts (more than 1 person named on account)

· joint and survivor account (UPC calls it joint tenant with right of survivorship) – A or B have power to draw on account and survivor owns balance after death of 1

· payable on death account – there is depositor and beneficiary - B dsnt have power to draw during life of A, but is entitled to balance on A’s death

· agency (convenience) account – one depositor and another who has access on behalf of depositor - B has power to draw on the account during A’s life but is not entitled to balance on A’s death

· savings account trust (Totten trust) – functions as POD account, B deposits money as trustee for A.  A entitled to balance when B dies, no power to draw on account

· problem is in determining what kind of account has been created - banks often push everyone toward vague joint bank account – so purpose of account must be assessed

Franklin v Anna Natl Bank (Ill 1986) – Whitehead and wife had joint savings account.  When wife died, her sister (Goddard) came to help take care of him.  Goddard was added in place of wife on joint account signature card.  Card said that all funds deposited are owned by signatories as joint tenants w/rights of survivorship.  Later, Enola Stevens Franklin came to take care of Whitehead so he sent 2 letters to bank to notify them of change to joint account.  Bank never made change, so when Whitehead died Goddard was still on card.  Lower court found for Goddard, SC reversed.

· extrinsic evidence is admissible to show intent was not to create joint tenancy

· one claiming adversely to instrument creating joint tenancy account has the burden of establishing by clear and convincing evidence that a gift was not intended

· evidence of lack of donative intent must relate back to the time of creation of the joint tenancy
· decision by donor made subsequent to creation of joint account that he didn’t want proceeds to pass to survivor would not be sufficient to sever tenancy

· court said account was intended to be a convenience account - evidence showed that Whitehead made Goddard a signatory for his own convenience, in case he cldnt get to his money because of his poor vision, all of money was deposited by Whitehead, Goddard never made any withdrawals

· NOTES

· much of litigation could be avoided if banks offered choice of 3 diff types of accounts to customers

· POD accounts are invalid in some states for reasons given in WILHOIT

· some courts eliminate litigation over depositor’s intent by saying that a joint bank account conclusively establishes a right of survivorship

· UPC authorizes a joint tenancy bank account w/right of survivorship, a POD account, and an agency account (Totten trust abolished, treated as POD account)

· UPC joint bank account requirements

· extrinsic evidence admissible to show that a joint account was opened solely for the convenience of the depositor

· joint accounts belong to parties in proportion to the net contribution of each to the sums on deposit

· req of survivorship imposed on beneficiaries of POD bank accounts (6-212), but not on POD k’s generally
· also survivorship req for beneficiary of securities in TOD registration (6-307)

· antilapse statute (2-706) substitutes in place of deceased beneficiary of POD bank account, property goes to beneficiary’s issue if the beneficiary was a close relative of the decedent
· so that probate is still avoided
· POD beneficiary of a bank account cant be changed by will (6-213(b)), but POD in general UPC is silent
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Revocable Trust

C. Joint Tenancies

· joint tenancy or a tenancy by the entirety in land is common method of avoiding the cost and delay of probate

· upon death, survivor owns the property absolutely, free of any encumbrances by decedent

· 3 important features of joint tenancies

· while joint tenancy in land gives joint tenants equal interests upon creation, so after a person transfers land into joint tenancy the interest cant be taken from the other

· but POD designations can be changed by owner during life, so joint bank account can be revoked by a depositor who furnishes all the funds
· a joint tenant cannot devise his share by will – must sever the tenancy first, then devise your portion in will

· a creditor of a joint tenant must seize the joint tenant’s interest during life – at death the joint tenant’s interest vanishes and there is nothing for the creditor to reach

D. Revocable Trusts

1. Intro

· revocable inter vivos trust is the most flexible of all will substitutes because the donor can draft the dispositive provisions and the admin provisions precisely to donor’s liking

· settlor / grantor is person who establishes the trust – settlor transfers property to a trustee (legal title), who manages the property for the benefit of beneficiaries (equitable title)

· income beneficiaries

· remainder beneficiaries – principle / trust corpus

· trustee has fiduciary duty to beneficiaries – loyalty and prudence in investments

· settlor is often the trustee of a revocable trust – settlor gets income during lifetime and remainder (principal) distributed to whom settlor decides

· typical format, involving deed of trust (someone else trustee) – the trust settler transfers legal title to property to another person as trustee and settler retains the power to revoke, alter, amend the trust and has the right to income during his lifetime.  On settler’s death, the trust assets are distributed to or held in further trust for other beneficiaries.
· revocable deeds in land should never be used

· all juris recognize the validity of a trust where property is transferred to another person as trustee and settlor reserves the power to revoke the trust during life – settlor may also reserve income interest and a testamentary power of appt

· revocable declaration of trust – settlor declares himself trustee for the benefit of himself during life 

Farkas v. Williams (Ill 1955) – Albert Farkas owned stocks as trustee for Richard Williams.  Lower court said stocks to go to estate, Williams appealed.  Court had to determine whether interest passed to Williams when trust created.  If no interest passed to Williams before the death of Farkas, the intended trusts are testamentary and hence invalid for failure to comply w/state on wills.

· gives effect to revocable trusts – they are not testamentary dispositions
· trust said that change of beneficiary or revocation was not effective unless written notice given to Investment Mutual

· however, an absolute owner can dispose of property, either in lifetime or by will, in any way he sees fit w/out notifying or securing approval from anyone and w/out being held to the duties of a fiduciary

· so not the same as absolute ownership

· disposition to trust beneficiary is not testamentary because it created in interest for Williams, even though the interest of the beneficiary is contingent upon the existence of a certain set of facts at the time of settlor’s death (that Williams survives Farkas, and Farkas dsnt revoke)

· interest of a beneficiary under a trust who must survive the settlor is a contingent equitable interest in remainder

· retention by the settlor of the power to revoke, to receive income during life, to change beneficiary, to retain proceeds upon sale of trust corpus, doesn’t render the trust inoperative for want of execution of will

· even though settlor is trustee - this doesn’t amount to total control over property, even though power to revoke is there (because must revoke according to terms of trust)

· beneficiary has claim against Farkas estate if Farkas had wasted property, violated fiduciary duty

· another factor considered in determining whether an inter vivos trust is an attempted testamentary disposition is the formality of the transaction – statute of wills’ purpose is to reduce chance of fraud

· because Farkas executed 8 diff docs (4 declarations of trust, 4 stock certificates), it shows his intent to create trust

· a trust is a mgmt relation whereby the trustee manages property for the benefit of 1 or more beneficiaries

· trustee holds legal title to property and owes fiduciary duties of loyalty and prudence in investments to beneficiary

· beneficiary holds equitable title

· trustee can be one of beneficiaries, but if trustee is sole beneficiary, there is no trust because the trustee owes no duties to anyone but himself (if hold legal and equitable title, they merge)

· question to ask if the settlor is the trustee is, has the settlor created any equitable interest in anyone other than himself
· where an individual manifests an intention to create a trust in property to be acquired in the future, and confirms this intent thereafter by transferring property to the trust, the property so transferred becomes subject to the terms of the trust

· should always make sure that property (deed to land) is transferred to trust to protect settlors

· revocable declaration of trust is sometimes called a living trust – good way to avoid cost, time, and public nature of probate

In re Estate and Trust of Pilafas (AZ App 1992) – Pilafas created trust, funded it with certain property.  Remainder beneficiaries of trust appeal trial court determination that Pilafas revoked his trust and his will.  He had created revocable trust and a will that explicitly left 3 children out.  Trust said it could only be changed or revoked by an instrument in writing delivered to trustee (he was the trustee).  Before death, he made up with kids.  When he died, the trust agreement and the will could not be found.  There was evidence that Pilafas kept everything, but also that he was impulsive man.

· pour over will – any property that isn’t transferred into trust goes through probate, will says that residue goes to the trust

· common law presumption that a testator destroyed his will with the intention of revoking if the will is last seen in the testator’s possession and cannot be found after his death

· court affirmed ruling that will was revoked, because proof that Pilafas took possession and executed will

· unlike the execution of a will, the creation of a trust involves the present transfer of property interests in the trust corpus to beneficiaries

· interests cannot be taken from them except in accordance with a provision of the trust, or by their own acts, or by a decree of the court
· even revocable trust vests the beneficiary with a legal right to enforce the terms of the trust

· Restatement of Trusts §330 – with 2 narrow exceptions, a trust is revocable only if the settlor expressly reserves a power to revoke, and the terms of the trust strictly define and limit the reserved power of revocation
· when the settlor reserves a power to revoke his trust in a particular manner, he can revoke it only in that manner

· court said that Pilafas expressed manner of revocation, and since that manner wasn’t complied with, no revocation of the trust occurred

· when the settlor reserves power to revoke but dsnt specify any mode of revocation, the power can be exercised in any manner which sufficiently manifests the intention of the settlor to revoke the trust

· Uniform Trust Act §602 – revocable trust may be revoked unless the terms of the trust make specified manner exclusive, by a will or any other method manifesting clear and convincing evidence of intent

· FLA case said that settlor of a revocable trust has an absolute right to revoke if he is competent; undue influence is irrelevant

State Street Bank & Trust Co v Reiser (Mass 1979) – bank seeks to reach the assets of an inter vivos trust in order to pay debt owed by the estate of the settlor.  Dunnebier created revocable trust which held capital stock of 5 closely held corps he controlled.  Dunnebier got loan from bank after he told bank he had controlling interest in corps.  He then died in an accident and his estate had insufficient assets to pay off loan.

· trust said that trustees had sole discretion to pay from principal of trust any debts of administration of estate (in another section he expressly said that trustees were to give legaties certain money if estate didn’t have enough)

· court found that it wasn’t Dunn’s intent to have trustees pay debts of estate

· when a person creates for his own benefit a trust for support or a discretionary trust, his creditors can reach the maximum amount which the trustee, under the terms of the trust, could pay him or apply for his benefit

· but when person dies, the remainder interests of beneficiaries become vested

· Int Revenue Code solves this problem for tax purposes – a settlor of a trust who retains admin powers, power to revoke, power to control beneficial enjoyment, owns that trust property so it is included

· court held – where a person places property in trust and reserves the right to amend and revoke, or to direct disposition of principal and income, the settlor’s creditors may, following the death of settlor, reach in satisfaction of the settlor’s debts, to the extent not satisfied by estate, those assets owned by the trust over which the settlor had such control at the time of his death as would have enabled settlor to use the trust assets for his own benefit

· but, assets over which settlor had no control at death (such as life insurance proceeds payable to the trustee of the inter vivos trust) are not subject to the reach of creditors
· court allowed creditors to reach assets of revocable trust after settlor’s death

· life ins proceeds and retirement benefits are usually exempt from creditors if payable to spouse or child

· creditors of joint tenant holding joint tenancy in land cannot reach the land after the joint tenant’s death

· UPC 6-215 permits the decedent’s creditors to reach POD bank accounts and joint bank accounts, if the probate estate is insufficient

2. Pour-over Wills

· concept is that O sets up revocable trust naming X as trustee, O transfers property into trust, O then executes will devising the residue of his estate to X, as trustee, to hold under the terms of the trust

· useful device where O wants to establish an inter vivos trust of some of his assets and wants to merge after his death his testamentary estate, insurance proceeds, and other assets

· 2 theories useful in validating pour-over of probate assets

· incorporation by reference – will can incorp by reference a trust instrument in existence at the time the will is executed, but it cannot incorp trust amendments made after the will is executed

· req that trust instrument be in existence at time of will

· legal effect of incorp by reference is to make the incorporated doc part of the will – if trust instrument incorp by reference, the probate assets turned over to trustee are held in a testamentary trust (in addition to inter vivos trust for assets transferred during life)

· doctrine of independent significance – a will may dispose of property by referring to some act that has significance apart from disposing of probate assets – in this context, by reference to an inter vivos trust that disposes of assets transferred to the trust during life

· under doctrine, trust instrument dsnt have to be in existence when will is executed, but the trust must have some assets in it before the time of testator’s death

· assets pour over into inter vivos trust

· UPC 2-511 – Uniform Testamentary Additions to Trust Act – Testamentary Additions to Trusts

· (a) will may devise property to the trustee of a trust established or to be established (i) during lifetime of testator, (ii) at testator’s death if the trust is identified in the will and has terms set forth in written instrument other than will.  The devise is not invalid because trust is amendable, or because trust was amended after execution of will

· (b) unless will says otherwise, property devised to a trust described in (a) is not held under a testamentary trust, but becomes part of trust to which it is devised

· (c) unless will says otherwise, a revocation or termination of the trust before the testator’s death causes the devise to lapse

· DOES NOT require that some property be transferred to inter vivos trust during lifetime, nor does it require that the trust instrument be executed before or concurrently with will

· a will speaks at death and disposes of property acquired by testator after will is executed, but a revocable trust can dispose only of property transferred to the trust during life, and a settlor cannot transfer to the trust property the settlor dsnt have

· can be circumvented through pour-over will

typical revocable trust – settlor is trustee and manages property, he takes legal title as trustee.  Principal of trust is the sum of the assets settlor transfers into the trust (but can change when sales are made and proceeds are invested in diff assets).  Income is the return that the principal generates – the interest from bonds, dividends from stocks, rental income from property.

useful to accumulate everything the testator has – trustee is beneficiary of POD accounts, etc

need pour over will because not everything you own will get transferred into trust.

Clymer v Mayo (Mass 1985) – Decedent was married to Mayo, she executed will and other PODs designating Mayo as principal beneficiary.  Under will, Mayo was to receive her personal property, and residue would pour over into the inter vivos trust she created on same day.  Trust was unfunded.  In event that Mayo survived decedent, the trust estate was to be divided into 2 parts – 1 was to be funded w/1/2 of gross estate for purpose of taxation and marital deduction, 2nd was to be funded with balance and was to go to nieces and nephews.  Mayo and decedent eventually divorced.  Issue is the effect of the Mayo’s divorce upon dispositions provided in the decedent’s will and indenture of trust.

· court below held that inter vivos trust is valid despite fact that it wasn’t funded until decedent’s death, Mayo dsnt take under Trust A because transfer intended to qualify for marital deduction and this became impossible because of divorce, and that Mayo is entitled to take under Trust B because not revoked according to terms of trust

· app court reverse as to Trust B

· common law rule that a trust can be created only when a trust res exists

· under Mass UTATA, devise is valid if trust is identified in will and the terms of the trust are set forth in written instrument executed before or concurrently w/execution of will, regardless of the existence, size or character of trust

· pour over devise dsnt violate statute of wills despite testator’s ability to amend the trust and thereby change disposition w/out complying w/statute of wills – subseq amendment to trust is effective because of doctrine of subsequent acts of independent significance do not require attestation under statute of wills

· probate courts are empowered to terminate or reform trust where its purposes have become impossible to achieve and the settlor did not contemplate continuation of the trust under the new circumstances

· statutes provide that where interest is derived from a disposition made by will, it is revoked upon divorce
· lower court said that interest didn’t come from will, it came from trust

· app court said that interest in pour over trust was to receive its funding at decedent’s death (life insurance and will’s residuary clause), so that will and trust were integrally related components of a single testamentary scheme
· so court extended divorce interest revocation statute to trust interests that are funded entirely at death of spouse

· court didn’t agree that reference to an existing trust in a will’s pour over clause is sufficient to incorporate that trust by reference without evidence that the testator intended such a result.

· if testamentary trust – trustee is subject to court supervision (court said that this wasn’t testamentary trust)

· unfunded life insurance trust – settlor names the trustee of her inter vivos trust as the beneficiary of her life insurance policy

· trust res (property) is the trustee’s contingent right to receive the proceeds of the policy

· has indep significance because it disposes of nonprobate assets – the life insurance proceeds

· funded inter vivos trust – settlor adds other assets to the inter vivos trust

· has independent signifance because the trust instrument disposes of the assets transferred to trust during life

· UPC 2-804 provides that divorce revokes dispositions in favor of divorced spouse or for any relative of the divorced spouse in revocable inter vivos trust as well as in other revocable will substitutes
3. Use of Revocable Trusts in Estate Planning

· revocable trusts are private, whereas wills are public docs – can make contests less likely because heirs don’t get to see document

· ancillary probate – will must be probated in state where you are domiciled, and if own real property in other state then separate probate must be conducted in that state.  Can avoid cost of multiple probates by transferring to revocable trust
CH.6  CONSTRUCTION of WILLS

A. Admission of Extrinsic Evidence 

1. Interpretation of Wills

· in construing wills, a majority of jurisdictions follow the plain meaning rule

· a plain meaning in a will cannot be disturbed by the introduction of extrinsic evidence that another meaning was intended
Mahoney v. Grainger (Mass 1933) – testator is unmarried woman w/no children.  Before death, she calls lawyer to prepare will, which says that residue would go to heirs at law (she told lawyer that she wanted it to go to nieces and nephews, didn’t mention aunt).  But, heir at law turned out to be aunt alone, rather than nieces and nephews.  Trial judge ruled that testator’s statements were not admissible.

· a will duly executed and allowed by court must under the statute of wills be accepted as the final expression of the intent of the person executing it

· the fact that it was not in conformity to the instructions given to the draftsman who prepared it or that he made a mistake does not authorize a court to reform or alter it

· it is only where testamentary language is not clear in its application to facts that evidence may be introduced as to the circumstances under which the testator used that language in order to throw light upon its meaning

· where no doubt exists as to the property bequeathed or the identity of the beneficiary there is no room for extrinsic evidence; the will must stand as written

Estate of Russell (Cal 1968) – Russell executed holographic will which gave everything to Quinn and Roxy (her dog), except her gold coins and diamonds to Georgia Russell.  

· extrinsic evidence is admissible to explain any ambiguity arising on the face of a will, or to resolve a latent ambiguity which does not so appear

· latent ambiguity is one that is not apparent on its face but appears when the terms of the will are applied to the testator’s property or designated beneficiaries 

· extrinsic evidence may be introduced initially in order to show that under the circumstances of a particular case the clear language of a will describing either the subject of or the object of the gift actually embodies a latent ambiguity 

· for it is only by the introduction of extrinsic evidence that the existence of such an ambiguity can be shown
· patent ambiguity is an ambiguity that appears on the face of the will (give acreage to 2 people, but don’t say which acres go to who)

· when uncertainty arises upon the face of a will as to the meaning of a provision, the testator’s intent is to be ascertained from the words of the will (and circumstances of execution may be taken into account)

· to determine whether the terms of any written instrument are clear, definite, and free from ambiguity the court must examine the instrument in the light of the circumstances surrounding its execution so as to ascertain what the parties meant by the words

· meaning is formulated by writer and can only be found by interpretation in light of circumstances

· extrinsic evidence of the circumstances under which a will is made (except evidence excluded by statute) may be considered by the court in ascertaining what the testator meant by the words used in the will – but extrinsic evidence of testator’s intent is not admissible unless there are 2 susceptible meanings 

· if in the light of such extrinsic evidence, the provisions of the will are reasonably susceptible to 2 or more meanings claimed to have been intended by testator, an uncertainty arises upon the face of a will and extrinsic evidence relevant to prove any of such meanings is admissible

· if not susceptible to 2 meanings, then extrinsic evidence attempting to show diff meaning is inadmissible

· equivocation – where a description fits 2 or more external objects equally well (2 people with same name)

· where there is equivocation, direct expressions of testator’s intent are admissible

· misdescription of property or person – mere false description does not make the instrument inoperative, but a false description may be stricken

2. Correcting Mistakes

· typically courts unwilling to correct mistakes in will

Erickson (Conn1998) – man made will before he got married, he left everything to his bride to be.  Conn had statute that said that if you get married, any previous will is revoked.  Kids of guy want will revoked, so they can take by way of intestacy.  Trial court held that he set up will to give to wife, and he had taken into account contingency of marriage because he did it 2 days before he got married.  App Ct upheld.

· willing to correct mistakes in will caused by scrivener (atty) error (will should have said that T was to get married)

· allow extrinsic evidence to show that testator wouldn’t have signed but for fraud, undue influence

· so, court will also allow to show that T wouldn’t have signed but for scrivener error

· old common law rule that law does not cure mistakes in wills

· there are many exceptions to this today

· courts strike out a mistaken description

· courts remedy mistaken belief by calling it insane delusion

· courts remedy mistake in revocation under doctrine of dependent relative revocation

· restatement allows reformation of donative documents if establish mistake of law or fact, and what donor’s intent was

B. Death of Beneficiary Before Death of the Testator

· if a devisee dsnt survive the testator, the devise lapses (fails).  All gifts made by will are subject to a requirement that the devisee survive the testator, unless specified otherwise in will

· however, most states have antilapse statutes that substitute another beneficiary for the predeceased devisee

· common law rules regarding lapsed devises

· if a specific (a specific asset - a watch) or general (legacies, such as gift of money - $10,000) devise lapses, the devise falls into the residue
· if the devise of the entire residue lapses (all residuary devisees predecease testator), the heirs of the testator take by intestacy.  If a share of the residue lapses, the lapsed residuary share passes by intestacy to the testator’s heirs rather than to the remaining residuary devisees (no-residue-of-a-residue rule)
· this rule has been overturned in majority of states (UPC 2-604(b))

· if the devise is to a class of persons (in general terms), and one member of the class predeceases the testator, the surviving members of the class divide the gift
· bequeath to children of A.  B and C are As children at execution, but B dies before T, C takes Bs share

· where a devisee is dead at the time the will is executed, the devise is void (same rules apply to void devises as lapsed devises)

· common law rules are default rules, they apply unless the will provides what happens when a beneficiary predeceases the testator

· anti-lapse statutes merely substitute other beneficiaries (usually issue) for the dead beneficiary if certain requirements are met

· usually devisee must have certain relationship to testator (lineal descendant of grandparent in UPC, or a stepchild in 1990 UPC), and if so, the predeceased devisee’s gift goes to his issue

· an antilapse statute applies to a lapsed gift only if the devisee bears the particular relationship to T

· antilapse statute is also a default rule, it applies unless T indicates that it not apply
· UPC 2-605 Antilapse; Deceased Devisee; Class Gift

· if devisee who is grandparent or lineal descendant of grandparent is 

· dead at time of execution

· fails to survive T

· or is treated as if he predeceased T

· the issue of the deceased devisee who survive T for 120 hours take in place 

· if all of same degree of kinship they take equally

· if unequal degree then those of more remote degree take by representation

· 1 who would have been devisee under a class gift if he had survived is treated as devisee for purposes of this section whether his death occurred before or after the execution of will
· antilapse statutes generally don’t apply to spouses
Allen v Talley (Tx 1997) – decedent’s will devised all property to his “living brothers and sisters, to share and share alike.”  Question is whether will contained words of survivorship, such that antilapse statute dsnt apply (Tx antilapse statute applies, unless the will provides otherwise).  At time she executed will, she had 3 brothers and 2 sisters, when she died only 1 brother and 1 sister still alive.  They argued that words “to living bros and sis to share and share alike operate as words of survivorship, precluding antilapse statute (which would give 3/5 of estate to survivors of the deceased siblings).  Siblings of deceased bros and sisters argue that words aren’t words of survivorship and don’t create class gift.  

· primary concern of court in construction of will is to determine testator’s intent; the intent must be ascertained by reviewing the will in its entirety

· phrase “living bros and sis” is construed in light of the entire sentence, it is clear that Mary intended that her bros and sis living at time of her death were to take ownership of estate; therefore, antilapse statute didn’t apply

· otherwise, phrase “share and share alike” followed by no specific provisions to the contrary, would add nothing to the meaning of the will

· share and share alike are words that indicate that she wished for surviving bros and sisters to take equal, per capita shares

· since antilapse statute is default rule, applying only when testator fails to evidence a contrary intention, in many cases it is necessary to determine whether the language of the will indicates that the testator has a contrary intention and dsnt want antilapse statute to apply
· issue is whether phrase “if he survives me” is evidence of such intention

· majority of cases hold that an express requirement of survivorship states an intent that the antilapse statute not apply

· 1990 UPC revised 1969 2-605 and reversed this majority rule
· says that language “if he survives me” or “to surviving children” are not, in absence of additional evidence, a sufficient indication that antilapse statute shouldn’t apply

· also applies antilapse statute to stepchildren

· not widely adopted, so we’ll go by 1969 UPC

· remedy to all of this is to specifically provide in will what is to happen if devisee dsnt survive (goes to residue, or goes to someone else)

· non-probate transfers

· in contrast to law of wills, which requires a devisee to survive in order to take, law concerning non-probate transfers is different

· POD beneficiaries – under law of k, 3rd party beneficiaries are not required to survive and may pass their interest to heirs

· UPC dsnt change this, except for POD bank accounts (6-212)

· UPC 2-706 provides antilapse statute for insurance policies and other POD accounts
· ask loebl about survivorship req for POD accounts
· revocable trusts – traditionally, no survivorship requirement because law of future interests controls remainders

· joint tenancy – no antilapse statute applies to joint tenancy, when you die you lose interest
HPYO – I give my Rolex watch to my nephew, Michael.  If Michael predeceases, who takes?

common law – devise lapses, goes to residue

UPC – because nephew is lineal descendant of grandparent, antilapse statute applies & watch goes Michael’s estate

Texas – because nephew is descendant of Ts parent, antilapse statute applies and Michael’s estate gets watch

give to cousin

common law – devise lapses, goes to residue

UPC – cousin is son of aunt or uncle, therefore descendant of grandparent.  So goes to cousin’s estate

Texas – not a descendant of parent, so antilapse dsnt apply.  Devise lapses, goes to residue.

Jackson v Schultz (Del 1959) – Leonard Bullock devised real property to his wife Bessie and her heirs and assigns forever.  Bessie predeceased Leonard.  Bessie’s childen (Leonard’s stepchildren) claim that they own real property and are trying to sell it.  Defendant is purchaser of real property who is trying to back out of k for sale, claiming that they had no interest to sell.  Antilapse statute dsnt apply to spouses.

· Def contends that language “to her and her heirs and assigns” is expression of limitation defining the quantity of estate that was to go to Bessie – thus when Bessie predeceased Leonard the gift lapsed

· Court said that words “or” and “and” may be substituted for eachother in arriving at the proper construction of a will
· but don’t count on this in practice, you should use word OR if you mean it

· thus, Bessie’s children were alternative beneficiaries
· court looked at extrinsic evidence to determine testator’s intent – fact that Leonard entered into agreement before he died (with other heirs of his father’s estate) that his interest was to pass to Bessie, rather than go to other heirs.

· this showed his intent that his share of his father’s estate should go to his wife rather than his father’s other blood relative

· Court wanted to avoid intestacy

Problem 449

2.  H leaves ¾ to W and ¼ to charity, W predeceases H.  Antilapse statute dsnt apply, so ¾ would go with residue of estate.  UPC says that if gift to residuary beneficiary fails, it goes to other residuary beneficiaries in equal shares.  So charity gets everything.  (if beneficiary and T die at same time and no proof of who died first, presumption that beneficiary predeceases)

· class gifts – if class member predeceases testator, the surviving members of class divide total gift

· question becomes whether the gift was to a class – test is whether the testator is “group minded”

· if T uses class label, such as to As children or to my nieces and nephews, T is considered group-minded

Dawson v Yucus (Ill 1968) –  Plaintiffs seek decree that clause 2 of Nelle Stewarts will was a devise to a class.  Clause said that she devised her interest in real estate ½ to Stewart Wilson and ½ to Gene Burtle, after it said that she believed the real property should stay on dead husband’s side of the family.  Antilapse didn’t apply because Burtle not a descendant of T. Clause 9 said that residue would go to Yucus and Degelow.  

   If class gift, fact that Gene predeceased T meant that Stewart took entire property.  If not class gift, then devise to Gene lapsed and his share went to residue.

· class gift is a gift of an aggregate sum to a body of persons uncertain in number at the time of the gift, to be ascertained at a future time, and who are all to take in equal shares (or some other definite proportions)

· if from language it appears that the amounts of their shares are uncertain until the devise takes effect, the beneficiaries are generally held to take as a class

· but if shares and beneficiaries are certain, in no way dependent on survivorship, it is not class gift

· court said no class gift
· exception to rule that naming indiv prevents gift from becoming class gift is if it can be shown that T intended to give a right of survivorship from examining other portions of will, then that intention prevails

· court found that nothing in will showed she wanted to grant survivorship rights – she knew how to create class gift because she did it in another clause of will

· looked at evidence of intent – she knew how to grant survivorship rights, but didn’t do it in clause 2, so found that she didn’t intend for it to be a class gift with survivorship rights

· Courts sometimes find a class gift where individuals are named in order to avoid intestacy
In re Moss (Eng 1899) –  Wife of Moss was income beneficiary of trust for her life, then upon her death the interest in Daily Telegraph Newspaper was to be held in trust for Fowler (niece) and the children of sister Emily Walter (other nieces) who shall attain 21 yrs of age.  When Elizabeth Moss died, Fowler was dead but all 5 of Emily’s cc had reached 21.  Question is whether 5 cc and Fowler were a class, such that 5 cc would take as whole, or whether gift to Fowler was to indiv, which lapsed when she died.  

· in absence of language stating otherwise, court said that a gift to A and a class of people B, in equal shares, Ts intent is that the whole of gift shall pass to B, even if A dsnt survive him.

· a gift by will to a class properly so called and a named indiv such as A equally, so that the testator contemplates A taking the same share that each member of the class take, is prima facie gift to a class

· OPPOSING views

· 1950s treatise - one commentator says the prevailing view is that a gift to A and the children of B is a gift to an indiv and a class in the absence of additional factors.  Thus, if A dies before T, his share lapses and dsnt pass to the children of B.

· but, Restatement of Property states that the presumption is that the named indiv and the group form one class
· almost all states apply their antilapse statutes to class gifts, and expressly provide this (UPC 2-605)

· say that T intent would be for deceased beneficiary’s share to go to the deceased beneficiary’s descendants rather than to the surviving members of the class

· other states, where antilapse statute dsnt apply to dispositions to class members who predecease T, it is assumed that T didn’t have the dead class member in mind and didn’t want him to take
C. Changes in Property after Execution of Will: Specific and General Devises Compared

· ademption by extinction – applies to specific devises of real and personal property, if the specific property is not owned by T at time of death, the devise fails

· specific devise is a disposition of a specific item of Ts property (my 3 carat diamond ring given by x)

· ademption dsnt apply to general or demonstrative devises

· general – when T intends to confer a general benefit and not give a particular asset (sum of $1

· demonstrative – a hybrid, a general legacy payable from a specific source ($10k to be paid from proceeds of sale of GM stock) – if T sold stock, no ademption

Wasserman v. Cohen (Mass 1993) – Wasserman brought action requesting that trustee (Cohen) be ordered to pay her proceeds of apt building which, under trust, would have been conveyed to her if not sold by Drapkin (T) prior to her death.  Drapkin funded trust w/certain real property, under trust apt building was to go to Wasserman.  Drapkin retained power to withdraw property from trust.  Drapkin sold property for $575k and never conveyed money from sale to trust.  Drapkin devised all property in residuary estate to trust for distribution in accordance w/trust terms.

· IDENTITY THEORY - when a T disposes, during his lifetime, of the subject of a specific legacy or devise in his will, that legacy or devise is held to be adeemed – dsnt matter what intent of T was (which is focus of INTENT THEORY) 

· the focus is on the actual existence or nonexistence of the bequeathed property, and not on the intent of the T w/respect to it

· to be effective, a specific legacy must be in existence and owned by the testator at the time of death

· didn’t matter that gift was by trust, rather than by will (Mass treats them the same)

· exceptions to identity theory – (1) gift of stock not adeemed where stock had been sold and repurchased prior to death of T, and where it had been subject to 2 splits

· in jurisdictions following identity theory, there are exceptions to avoid ademption
· classify the devise as general or demonstrative rather than specific

· T bequeaths “100 shares of stock” court may say it is general devise and grant person cash equivalent of 100 shares, but if says “my 100 shares” then it is specific

· classify the inter vivos disposition as a change in form, not substance
· corp merger or reorg is only a change in form, not substance, so beneficiary takes stock of new company if granted stock of old company

· construe the meaning of the will as of the time of death rather than as of the time of execution

· car owned at death is the one that was intended to pass

· create exceptions

· if conservator of incompetent person transfers the item, most cases have held the legacy not adeemed on theory that ademption requires a voluntary act of the testator

· stock splits

· modern theory in case of stock splits is that, absent contrary intent, a devisee of stock is entitled to additional shares received by T as a result of stock split (same proportional ownership, value)

· but, for stock dividends, treated differently
· UPC treats stock splits and dividends the same (UPC 2-605)

· 1968 UPC followed identity theory, but had exceptions contained in 1-5 of 1990 UPC 2-606

· 1990 UPC abandoned the identity theory and adopted the intent theory, creating a mild presumption against ademption.  (don’t need to know anything else about 1990 UPC)  The party claiming ademption has occurred has burden of proof (UPC 2-606(a)(6)

· 2-606 Nonademption of specific devises; unpaid proceeds of sale, condemnation, insurance

· (a) a specific devisee has right to the specifically devised property in Ts estate at death and:

· (1) any balance of the purchase price owing from a purchaser to T at death by reason of sale

· (2) any amount of a condemnation award for the taking of property unpaid at death

· (3) any unpaid proceeds on fire and casualty insurance or other recovery

· (4) property owned by T at death and acquired as result of foreclosure of security interest for specific property

· (5) real or tangible personal property owned by T at death which T acquired as a replacement for specifically devised real or tangible personal property; and

· (6) if not covered in 1-5, a pecuniary devise equal to value as of its date of disposition of other specifically devised property disposed of during Ts life

· but only to extent it is established that ademption would not be inconsistent w/Ts plan of distribution; established that T did not intend for devise to adeem

· (b) if specifically devised property sold by conservator or agent for incapacitated principal, devisee has right to general pecuniary devise equal to net of sale price

· (c) right under b is reduced by any right under a

· ONLY enacted in 4 states

Problems 466 – didn’t cover in class

1. argue that rolls Royce not a replacement

2. under common law identity theory, Wendy gets nothing if bottles cant be found because it was specific devise.  Under UPC 2-606(a)(6), if Wendy could show that Aunt’s intent was for no ademption, she may be able to recover pecuniary devise.  But, tough to determine amount.

· abatement (common law doctrine)

· problem of abatement arises when the estate has insufficient assets to pay debts as well as all the devises

· order of reduction is typically (below), unless T specifies differently in will
· residuary devises first

· general devises

· specific and demonstrative are last to abate and are reduced pro rata

· exoneration of liens 

· shouldn’t use “just debts” clause because executor has duty to pay debts anyway

· when will makes a specific disposition of real or personal property that is subject to a mortgage to secure a note on which T is personally liable, it is presumed (absent contrary language in will) that T wanted the debt, like other debts, paid out of the residuary estate

· UPC 2-607 reverses common law, so there is presumption against exoneration – a specific devise passes subject to any mortgage interest existing at date of death, w/out right of exoneration

· doctrine of satisfaction

· applies when T makes a transfer to a devisee after executing the will

· if T is a parent of beneficiary (or stands in loco parentis) – gift to children after execution of will transfers to the beneficiary property of a similar nature to that given by will, there is a rebuttable presumption that the gift is in satisfaction of the gift made by will
· applies only to general pecuniary bequests, not to specific bequests
· in many states, this presumption is reversed unless T puts it in writing at the time of gift

CH7 Restrictions on the Power of Disposition: Protection of the Spouse and Children

A. Rights of the Surviving Spouse

1. Intro to Marital Property Systems

· under common law (separate property) system H & W own separately all property each acquires (except joint ownership)

· whatever the worker earns is his or hers, there is no sharing

· most common law states protect surviving spouse from disinheritance by giving SS an elective (usually less than 50%) (forced) share in the estate of the deceased spouse (for either partnership or support rationale)

· it is usually enforceable against all property owned by decedent at death (not just that acquired by earnings)

· but if non-earner dies first, there is no property to give away by will

· most statutes give less than ½ share, so probably support rationale is most common

· under community property (marital property) system H & W own all acquisitions from earnings after marriage in equal undivided shares (property acquired before marriage and prop acquired during marriage by gift, devise, descent is not comm. prop) – 9 states

· all earnings of the spouses and property acquired from earnings are comm. property (each has ½ interest)

· the death of 1 spouse dissolves the community – the deceased spouse owns and has testamentary power only over his ½ interest – the SS already owns ½ of community property

· most comm. prop states, couples can elect to hold property separately

· no need for elective share statutes

2. Rights of Surviving Spouse to Support

· social security incorporates principle of comm. prop that benefits should be shared by H and W (cant shift benefits to person other than SS)

· private pensions are usually governed by ERISA, which says that the spouse of an employee must have survivorship rights if the employee predeceases the spouse (ERISA preempts state law relating to spouse’s rights in pensions)

· even in comm. property state, first wife gets no part of pension when former husband remarries (goal to provide for SS)

· homestead – most states have laws to secure the family home to SS and children, free of the claims of creditors.  Decedent has no power to dispose of a homestead so as to deprive the SS of statutory rights.  Homestead right is in addition to any other rights the SS has in decedent’s estate

· personal property set aside – SS has right to have set aside to her certain tangible personal property of decedent up to a certain value (UPC sets limit at $10k) – for furniture, clothing, car, etc

· family allowance – statutes authorize probate ct to award a family allowance for maintenance and support of the SS, for fixed period (often a year) – as with homestead and pers prop, it is in addition to whatever other interests pass to SS

· dower – widow’s interest in all land of which her deceased H had been seised during marriage and which was inheritable by the issue of H and W.  It entitles widow to a life estate in 1/3 of her husband’s qualifying land

· dower remains inchoate until H’s death (if W predeceases H, her dower interest is extinguished), but once the inchoate interest attaches, H cant sell the land free and clear of the wife’s dower interest

· today, dower has been abolished in many states – or it functions primarily to make the signatures of both spouses a requirement to the sale of land

3. Rights of SS to a share of Decedent’s property

    a.  The elective share and its rationale
· most of separate prop (common law) states give the SS, in addition to any of support rights mentioned above, a share in decedent’s property

· SS can take under decedent’s will or she can renounce the will and take a fractional share of the estate (elective)

· state statutes vary considerably on subject

· in a few states, the elective share is limited to a life estate in ½ or 1/3 of the decedent’s estate

· some states, can satisfy elective share by setting up QTIP trust (giving SS life income from a trust, qualifies for marital deduction)

· 1990 UPC developed sliding scale % of the elective share amount

· SS gets 3% per year for each 10yrs, then 4% after that, until get to 50%

· UPC 2-202(b) gives SS a $50k supplemental elective share amount in case the SS own assets and other entitlements are below that amount

· most states give set % share, dsnt matter how long you were married

· under an elective system, the wife must survive the husband in order to share in the “partnership property”

· in most states (and UPC) right to elective share is personal to SS and cant be exercised after SS death (estate cant do it)

· if W dies before H, she cannot dispose of any of the “partnership property” titled in her husband’s name

· once amount of elective share has been determined, when SS elects to take against the will she is credited (charged) with the value of all interests given her by the will

· if amount of bequests to SS dsnt satisfy the elective share, the diff must be made up 

· under 1993 UPC and law of most states, if SS renounces the life estate and elects to take her share in fee simple, she is not charged the value of the life estate (amended 1969 UPC did charge it)

    b.  Property Subject to the Elective Share
· 1969 UPC developed augmented estate, providing that certain nonprobate transfers are subject to elective share
· KNOW 1969 version - UPC 2-202 says that the surviving spouse is entitled to an elective share of 1/3 of augmented estate, which includes the probate estate and the following nonprobate and intervivos transfers made w/out consideration in money’s worth at any time during the marriage:

· transfer under which decedent retains right to possession or income from property

· transfer which decedent can revoke or invade or dispose of principal

· transfer in joint tenancy w/someone other than spouse

· transfer w/in 2 yrs before death exceeding 3k (maximum amount exempt under fed gift tax at time, now $11k)

· property given to spouse during lifetime and property received by spouse at death derived from decedent (life insurance and pensions)

· excludes life insurance payable to someone other than SS

· gifts to spouse are included, but they are credited against the elective share

· compare 1/3 to what spouse actually received, if 1/3 is less that what she got then other beneficiaries have their shares reduced pro rata

· the 1969 UPC augmented estate version of the elective share has been adopted in a number of states

· the 1990 UPC redesigned the elective share and augmented estate so that it achieves results closer to those of a community property system (elected in less than a dozen states, mainly great plains)

· sliding scale - adds up all the property of both spouses and splits it according to a % based on the length of the marriage (once hit 15 yrs get 50% of estate)

· all have to know is that 1990 UPC augmented estate includes many transfers made before marriage, as well as transfers during marriage, where the decedent retained substantial control of the property (gen power of appt)

· aug estate = 

· value of net probate estate, 

· value of nonprobate transfers to persons other than spouse either before or after marriage (property subject to GPOA (decedent can require trustee to distribute principal to himself, creditors, estate, creditors of estate)), fractional share of joint tenancy, decedent’s interest in prop w/ POD designation, life insurance proceeds payable to person other than SS)

· value of property transferred during marriage (irrevocable transfer where retained right to possession or income, transfer in which decedent created power over income for benefit of estate)

· value of prop that passed during marriage and during the 2 yrs prior to death (gifts to extent they exceed 10k

· value of nonprobate transfers to SS

· value of SS property and value of SS transfer to others

· 1990 UPC makes it impossible for 1 spouse to keep his property acquired before marriage or by inheritance free of the elective share of the other spouse w/out consent of the other spouse

· NY statute resembles 1969 UPC, but dsnt matter whether property transferred before or after marriage

c. Waiver

· often elderly couples want their estate to go to kids of 1st marriage instead of SS (by way of elective share), so seek a waiver 

· UPC 2-213 Waiver of Right to elect and of other rights

· (a) right of election of SS and rights of SS to homestead and other allowances can be waived before or after marriage by a written contract signed by SS

· (b) not enforceable if SS proves execution wasn’t voluntary or that waiver was unconscionable (no disclosure of property owned)

· (d) unless it provides to the contrary, waiver of “all rights” or a complete property settlement entered into after or in anticipation of separation or divorce is a waiver of all rights of elective share and other allowances

6. Spouse Omitted from Premarital Will

· situation where 1 person executes will and later spouses get married

ESTATE OF SHANNON (Cal App 1990) – Russell executed will that made his daughter sole beneficiary, also contained disinheritance clause which said he intentionally left out all other living relatives.  2 yrs later he remarried, but never made change to will before he died.  SS, Lila, contends she was a pretermitted spouse and dsnt fall under any exceptions so she should get share of estate.  Court agreed.

· statute said that if T fails to provide by will for SS who married T after the execution of the will, the omitted spouse shall receive ½ share of community property and ½ share of quasi-comm property and a share of the separate property of T in value equal to that if T died intestate.

· exception if the failure to provide was intentional, or if T provided for SS by transfer outside will and intention that it be in lieu of provision in will shown, or if SS waived right
· statute reflects strong presumption of revocation of will as to omitted spouse

· exclusionary clauses in will which fails to indicate that T contemplated the possibility of a future marriage are insufficient to avoid the statutory presumption (will is to remain valid even in event of subsequent marriage)
· even clauses which specifically name an indiv who T planned on marrying and clauses stating “any other person not specifically mentioned in will, whether related by marriage or not” have been held insufficient to disclose the specific intention of T to omit provision for another woman T married after executing will

· fact that wife was independently wealthy and that T said he wanted entire estate to go to daughter not enough to show that failure to provide was intentional

UPC 2-301 Entitlement of Spouse; Premarital will

· a) if SS married T after execution of Ts will, SS is entitled to receive, as an intestate share, no less than the value of the share of the estate SS would have received if T had died intestate as to that portion of the estate that is neither devised to a child of T born before T married SS and who is not a child of SS nor devised to a descendant of such child
· unless it is shown that will made in contemplation of marriage, SS provided for outside will

· b) devises made by will to Ts SS are applied first in satisfying the share provided in this section

· if will gives prop to child of previous marriage, SS not entitled to intestate share under 2-301 and must elect to take against the will (elective share is often less than intestate share)

· when SS elects to take against will, in many states SS is entitled to include nonprobate assets as part of the decedent’s estate (augmented estate)

· a spouse omitted from a will made before marriage is not able to reach nonprobate assets; her share is solely from the probate estate

· should always advise client of rights of omitted spouse

B. Rights of Issue Omitted From the Will

· in all states except Louisiana, a child or other descendant has no statutory protection against disinheritance by a parent

· but, the law dsnt favor cutting children our of parent’s estate when T leaves no SS

· juries and judges are sympathetic to children and are influenced in will contests

· pretermission statutes are designed to prevent unintentional disinheritance of descendants

AZCUNCE v ESTATE of AZCUNCE (Fla App 1991) – executed will that provides for wife and 3 children he had at time of execution.  Amended once in 1983.  Subsequent to execution and 1st amendment, Patricia was born.  Then, T signed another amendment, which has effect of republishing the original will.  

· statute in FL says that if child born after execution of will, child takes intestate share unless it appears it was intentional, or that everything was left to other parent of pretermitted child

· problem in this case is that 2nd codicil republished original will, so will treated as executed after Patricia was born – so she cant take under pretermitted child statute

· since she wasn’t pretermitted child, couldn’t take intestate share of will

· decedent didn’t realize that codicil republished will

Restatement (third) of Property §3.4 – Republication by Codicil

· a will is treated as if it were executed when its most recent codicil was executed, unless the effect of so treating it would be inconsistent w/the testator’s intent

ESPINOSA v SPARBER, SHEVIN (Fla 1993) – malpractice suit resulting from Azcunce case

· an atty’s liability for negligence in the performance of his or her professional duties is limited to clients with whom the atty shares privity of k

· plaintiff must be an intended third party beneficiary

· a limited exception to the strict privity requirement has been allowed where it can be demonstrated that the apparent intent of the client in engaging the services of the lawyer was to benefit 3rd party

· couldn’t establish intent in this case, she was left out of will so cant establish intent

UPC 2-302 Omitted Children
· (a) if T fails to provide for children born after execution of will, the omitted after born or after adopted child receives a share in the estate as follows:

· (1) if T had no child living when he executed the will, an omitted after-born or after-adopted child receives a share in the estate equal in value to that which the child would have received had the T died intestate, unless the will devised substantially all to child’s other parent

· (2) if T had 1 or more living cc at time of execution, and will devised property to then living cc, an omitted after born child is entitled to share in the Ts estate as follows:

· (i) portion of Ts estate in which afterborn shares is limited to devises made to then living cc

· (ii) receives share that child would have received had the T included all omitted after-born cc with the cc to whom devises were made under the will and given equal share

· (iii) interest granted to after-born must be of same character as then of then-living

· (iv) devises to Ts children who were then living abate ratably

· (b) dsnt apply if it appears that omission was intentional, or if T provided for after-borns outside the will

· 2 patterns of pretermitted child statutes

· some protect only children born after execution of the will

· others protect children alive when the will was executed as well as afterborns

· also can be classified as Missouri type or Mass type

· Missouri type – drawn to benefit cc not named or provided for in the will; it must appear from the will itself that omission of the child was intentional; extrinsic evidence not admissible to show intent
· massachusetts type – the child takes unless it appears that such omission was intentional and not occasioned by any mistake; extrinsic evidence is admitted to show both the presence or absence of intent to disinherit

· UPC 2-302 dsnt permit extrinsic evidence to show that the omission was intentional; such intent must be show by the will itself

IN RE ESTATE of LAURA (NH 1997) – 

· NH statute said - every child born after the decease of the T, and every child or issue of a child of the deceased not named or referred to in his will, and who is not a devisee or legatee, shall be entitled to the same portion of the estate as he would be if the deceased were intestate

· the omission of a child or issue of a child born from a will is accidental unless there is evidence in the will itself that the omission was intentional

· but only protects if everyone else dead too

· specifically disinheriting child is enough to disinherit grandchildren as well

· if a T has a predeceased child who is neither named, nor referred to in will, then the naming of the next degree of issue in line of descent will successfully preclude issue more removed from the T from invoking the statute

· conversely, where an issue of a child is named or referred to, but child is not named or referred to, then the Ts child is pretermitted, provided the child has not predeceased T

Testamentary Libel – there is cause of action for libelous statements in will about someone else
CH 8 TRUSTS – Creation, Types, and Characteristics

A. Intro

1. Background

· a trust is a device whereby a trustee manages property for one or more beneficiaries

· private express trust is created for the benefit of individual beneficiaries

· settlor must divide the title into legal and equitable title

· trustee holds legal title, beneficiary holds equitable title

· if 1 person has both legal and equitable title, they merge and there is no trust

· inter vivos revocable trust is diff because the remaindermen have equitable title to remainder – no merger of title

· express intent if settlor imposes fiduciary duties on trustee

· revocable trust – O declares herself trustee, income to O for life, then to others.  O has power to revoke

· marital trust – to take advantage of marital deduction in estate tax, H devises property to X in trust to pay income to W for life, on her death to their children

· trust for incompetent person

· trust for minor – to permit annual tax free gifts of $11k to minor, O creates trust to use the income and principal for the benefit of A before she reaches 21, and pay principal to A when she reaches 21.

· if not seeking gift tax exclusion, can wait to distribute principal until A reaches 25 or 30

· dynasty trust – devise property to X in trust to pay income to children for lives, then to grandchildren for lives, then principal to great-grandchildren.  Purpose is to preserve family capital for future generations and to eliminate or reduce estate and generation-skipping taxes.  Length is governed by Rule against Perpetuities (usually can be 100 yrs)

· discretionary trust – gives trustee sole discretion to pay income or principal to A, for As benefit, as trustee sees fit.  (or to As children).  Beneficial in lessening tax burden by distributing income to low tax bracket individuals

2. The parties to a trust

· to create trust, a property owner transfers assets to a trustee, with the trust instrument or will setting forth the terms of the trust

· dispositive provisions fix the beneficiaries’ interests

· administrative provisions fix the trustee’s duties and powers

· trust ordinarily involves 3 parties: settlor, trustee, beneficiaries – 1 party can wear more than 1 hat
a. The settlor

· person who creates trust is settlor (grantor in Int Rev Code)
· inter vivos trust if created during settlor’s life

· declaration of trust used if settlor declares himself trustee

· if trust of personal property, no deed of gift or delivery is required, may be oral
· if trust of real property, statute of frauds requires declaration of trust be written
· O cant be the sole beneficiary and also the sole trustee – in order for trust to be valid the trustee must owe equitable duties to someone other than himself

· deed of trust if settlor declares someone else trustee
· deed of trust or trust property must be delivered to trustee
· testamentary if created by will

b. The trustee

· trustee may be an individual or a corporation, may be the settlor or a 3rd party or a beneficiary

· if settlor intends to create a trust but fails to name trustee, a court will appoint a trustee to carry out the trust (a trust will not fail for want of a trustee)

· but if trust created by deed of trust and no trustee is named, the trust may fail for want of a transferee or for want of delivery

· court may appoint a successor trustee if named trustee dies (unless trust powers were personal to named trustee)

· trustee holds legal title to property; beneficiaries hold equitable interests

· duties of trustee

· duty of fairness in investment decisions to both income beneficiaries and remaindermen

· duty to keep trust property separate from his own

· to keep accurate records

· to have a trust, the trustee must have duties to perform

· cant have trustee w/beneficiary of trust unless you have duty to someone else (revocable trust comes close)

c. The beneficiaries

· beneficiaries hold equitable interests

· they have personal claim against trustee for breach of trust (but claim is no higher than other creditors of trustee)

· but beneficiaries can reach the trust property (whereas other creditors of trustee cannot)

· creation of trust involves creation of 1 or more equitable future interests as well as a present interest in the income

· today, most life estates and future interests are equitable rather than legal interests because they are created in trusts

B. Creation of a Trust

1. Intent to Create a Trust

· no particular words are necy to create a trust, the sole question is whether the grantor manifested an intention to create a trust relationship
· where grantor conveys prop to grantee to hold “for the benefit and use” of another, there is sufficient manifestation to create a trust

JIMENEZ v LEE (Ore 1976) – grandmother of P purchased savings bond, registered in name of P and D (her father).  It is not contested that the savings bond was to be used for Ps education.  Def cashed savings bond and purchased stock, title held “as custodian” for P.  Question is whether def was trustee of savings bond for P.

· not essential to instruct another to hold in trust, it is enough if the transfer of property is made w/the intent to vest the beneficial ownership in a 3rd person
· it is valid to create trust w/A and B as trustees, but w/A being the sole beneficiary (they hold as joint tenants in trust for A)

· because a trust was established (rather then custodianship), P was entitled to impose a constructive trust or an equitable lien upon the stock so acquired (by the sale of trust property)

· def is personally liable for that amount which would have accrued to plaintiff had there been no breach of trust

· def liable for value of stock that was purchased w/proceeds of the savings bond sale – def gets credit for valid educational expenditures he made (other expenditures not credited)

· in educational trust, trustee can only spend funds for educational purposes (in custodianship, could spend for in any way that benefits beneficiary)

· a trustee’s duty to manage trust in the best interest of beneficiary, and to maintain and render accurate accounts is a strict one

· duty to keep separate accounts
· duty of showing that the account which he renders and the expenditures which he claims to have been made were correct, just and necessary

· trustee has burden of proving that the expenditures were made for trust purposes

· where a parent is a trustee of an educational trust and he makes expenditures out of his own funds, his intent on 1 hand may be to discharge his moral or legal obligation to educate his child or on the other hand to follow the directions of the trust – it is question of fact for court to resolve

· all doubts are resolved against a trustee who maintains an inadequate accounting system
· precatory language

· T expresses a wish that the property devised should be disposed of by the devisee in some particular manner, but dsnt indicate whether the T intends to create a trust (with a legal duty so to dispose of the property) or merely a moral obligation unenforceable at law
· if language indicates the latter, it is precatory language

· can be avoided by careful drafting

· equitable discharge – distinction btwn a trust and an equitable discharge

· if T devised property to a person, subject to payment to another person, T creates an equitable charge, not a trust

· an equitable charge creates a security interest in the transferred property, there is no fiduciary relationship

HEBREW UNIV ASSOC v NYE (Conn 1961) – dispute over ownership of library of scholar.  After he died, his wife declared at banquet that she was giving books to the library.  She also gave the library list of books.  She never actually delivered them to the library, but she did say on a number of occasions that she could no longer sell the books because they were no longer her property.  When she died, executors of her estate wanted to give the books to diff charity in her will.  

· a gift which is imperfect for lack of delivery will not be turned into a declaration of trust for no better reason than that it is imperfect for lack of a delivery

· to hold otherwise would be to abrogate the delivery requirement in cases of intended inter vivos gifts

· creation of trust requires statement declaring donor as trustee – it is not sufficient to declare himself donor

· he must manifest an intention to impose on himself enforceable duties of a trust nature
HEBREW UNIV ASSOC v NYE (Conn 1966) – upon remand, court admitted evidence of gift.  court noted fact that she gave list of books to the university

· for a constructive delivery, the donor must do that which, under the circumstances, will in reason be equivalent to an actual delivery
· giving key to lock box is constructive delivery – no constructive delivery in this case

· then look to symbolic delivery - delivery of the list, coupled with the decedent’s actions and declarations (which show an intent to make the gift), are sufficient to complete the gift

· symbolic delivery accepted by courts when property you are giving is far away

· RESTATEMENT of PROPERTY – if a property owner intends to make an outright gift inter vivos but fails to make the transfer that is required, the gift intention will not be given effect by treating it as a declaration of trust

· in large majority of states, a trust created by a written instrument is irrevocable unless there is an express or implied provision that the settlor reserves the power to revoke
· a few states (CA and Tex) have opposite presumption (revocable unless declared to be irrevocable)

2. Necessity of Trust Property

· 3 elements of trust are trustee, beneficiary, and trust property

· the trust property may be as small as 1 cent; it may be any interest in property that can be transferred

UNTHANK v RIPPSTEIN (Tex 1964) – decedent wrote letter to plaintiff before he died, but not in contemplation of death, that said he would bind his estate to make $200 monthly payments to plaintiff.  Originally he said that it was contingent on him living, but he changed it and said he intended to bind estate.  Court of Appeals said that this created a trust, under which Craft bound his property.  Court disagreed.

· court first said that it was not a holographic will (not a testamentary instrument, even though seemed to fulfill reqs)

· lower court said it created a voluntary trust under which Craft bound his property to the extent of the promised payments

· promises to make gifts are complete when the money is actually paid – this was ineffectual attempt to make gift
· court said not a trust because there is no indication that he was placing his property in trust and creating fiduciary duty in himself as trustee

· no res is required for an inter vivos trust if the settlor executes a pour over will
· inter vivos trust, court dsnt supervise it

· testamentary trust, court supervises and trustee must account to court

· the req of an identifiable trust res distinguishes a trust from a debt (distinguishing factor is whether the recipient of the funds is entitled to use them as his own and commingle them with his own money)

· a trust involves a duty to deal w/some specific property, kept separate from the trustee’s own funds

· a debt involves an obligation to pay a sum of money to another

· resulting trusts

· a resulting trust is a trust that arises by operation of law in 1 of 2 situations

· where an express trust fails or makes an incomplete disposition
· income to B for Bs life, rem to C if C is living

· if C is not living, resulting trust is created and trustee conveys to settlor

· where 1 person pays the purchase price for property and causes title to the property to be taken in the name of another person who is not a natural object of the bounty of purchaser (purchase money resulting trust)

· presumption that 1 did not intend to make gift to another, so create trust

· A buys property, puts legal title in Bs name and B is not family member

· statute of frauds is not applicable to resulting trusts

· once resulting trust found, trustee must reconvey the property to the beneficial owner upon demand

· constructive trust

· also arises by operation of law, it is imposed in a wide variety of situations to prevent unjust enrichment
· fraud (Father Divine case)

· breach of k not to make a will (Putnam case – wife died and H was supposed to give to kids)

· oral trusts that violate SOF

· secret testamentary trusts

· slayer statute (Mahoney case)

· mistake (note on 284 – Toland case where a copy of a will was destroyed, lawyer thought it was original)

· Medicaid (Troy case)

· constructive trustee under a duty to convey the property to another on the ground that retention would be unlawful

BRAINARD v COMMSR (7th Cir 1937) – Brainard declared a trust for the profits gained from stock trading.  Although Brainard made a lot of profit, he only declared a small amount on his own return, with remainder being split on returns of trust beneficiaries.  Court found that trust was not created until funds were actually transferred into the trust.  The mere declaration of trust not sufficient because settlor didn’t have a property interest in the “profits from stocks.”
· if he would have had stock to start with, there would have been trust res – O orally declares herself trustee of 100 shares of GE stock, w/duty to pay income to A for life
· courts have held that an expectancy cannot be the subject matter of a trust and that an attempted creation, being merely a promise to transfer property in the future, is invalid unless supported by consideration

· if a person purports to declare himself trustee of an interest not in existence or if he purports to transfer such an interest to another in trust, no trust arises even when the interest comes into existence in the absence of a manifestation of intention at that time
· the act of acquiring the property coupled with the earlier declaration of trust MAY BE a sufficient manifestation of an intention to create a trust at the time of the acquisition of the property

· in this case, trust not created until he credited the profits to the beneficiaries on the books of account – thus, he was taxed at highest tax bracket

SPEELMAN v PASCAL (NY App 1961) – Pascal sent letter to Kingman which said he granted her certain % of his share in profits of Pygmalian stage version (Pascal had license to make the play, but there was no contract in place).  At the time there was no stage version in existence.  Question was whether the delivery of the letter constituted a valid, complete, present gift.

· must be determined whether there was a completed delivery of a kind appropriate to the subject property

· in case of stocks or bonds, there must be completed delivery of certificates

· in this case (profits from a k), all that had to be shown was an intention that the title of the donor shall be presently divested and presently transferred
· prevailing view is that a person can assign rights to receive future earnings, even if just a possibility (also from an existing contract).  The theory is that the future yield of an existing property right can be transferred even though the property to be acquired in the future cannot be
· right to receive future earnings is sufficient property interest (contrast with Brainard – no existing right)

Problems 593

2a) no gift because no delivery (no constructive or symbolic), no writing

2b) seems like valid trust because there is res in trust from start

2c) not valid trust under Brainard because there is not res

· taxation of grantor trusts (671-677)

· grantor trust is a trust in which the income is taxable to the settlor because the settlor has retained substantial control (whether revocable or irrevocable) and is deemed by the Code still to be the owner of the trust assets

· estate and gift tax are still applicable to trust which is revocable or over which he has GPOA

· spousal attribution rule – settlor treated as holding any power that is held by settlor’s spouse if the spouse is living w/settlor 

3. Necessity of Beneficiaries

· exception to rule that a trust must have 1 or more beneficiaries is that the beneficiaries may be unborn or unascertained when the trust is created

CLARK v CAMPBELL (NH 1926) – question is whether the bequest for the benefit of the testator’s friends must fail for want of certainty of the beneficiaries

· by common law there cannot be a valid bequest to an indefinite person.  There must be a beneficiary indicated in the will capable of coming into court and claiming the benefit of the bequest

· applies to private trusts, but not to public trusts

· for private trust, need ascertainable beneficiary to enforce – public trust, atty general office can enforce

· beneficiaries under a trust may be designated by class, but in such case the class must be capable of delimitation

· unlike “relations”, the word “friends” has no accepted statutory or other controlling limitations
· as such, gift fails – gift goes residue of estate.  Trustees hold resulting trust for residuaries

· not a power of appt either – a power of appt is discretionary; it is a nonfiduciary power.  The will imposed mandatory duty.

IN RE SEARIGHT’S ESTATE (OH App 1950) – left dog to Florence and $1000 to support dog – trustee is to pay her .75 per day for taking care of the dog.  If dog dies before money spent, goes to certain beneficiaries.  

· court said that bequest for care of a specific animal as an honorary trust is invalid because there is no beneficiary capable of enforcing the trust

· however, just because legatee cannot be compelled to carry out the intended purpose, but if person agrees to carry it out then courts will not upset it (wont call it a trust) 

· upheld validity of the gift

· rule against perpetuities issue – at the most the $1000 will last a little over 4 yrs (at 6% interest)

· most states use wait-and-see approach, wouldn’t violate rule unless had animal that would live very long time (21 yrs beyond life in being)

4. Necessity of a Written Instrument

· an inter vivos oral declaration of trust of personal property is enforceable; but statute of frauds requires any inter vivos trust of land to be in writing.  Also, statute of wills requires that a testamentary trust be created by a will.

· EXCEPTIONS - however, under certain circumstances a court will enforce an inter vivos oral trust in land or an oral trust arising at death (because they are created by operation of law – CONSTRUCTIVE TRUST)
· O conveys land to X upon an oral trust to pay income to A for life then to B

· a constructive trust for the beneficiaries (A and B) will be imposed (in jurisdictions that follow constructive trusts for this problem) where:

· transfer wrongfully obtained by fraud or duress;

· where the transferee was in a confidential relationship with the transferor OR where the transfer was made in anticipation of transferor’s death

a. Oral Inter Vivos Trusts in Land

HIEBLE v HIEBLE (Conn 1972) – plaintiff sought reconveyance of land she had transferred to son (because she was undergoing cancer treatment) – mother and son held as J/T.  Son orally agreed that transfer was temporary and that he would reconvey to her upon request.  Son wouldn’t convey it back to her.

· statute of frauds dsnt apply to trusts arising out of operation of law

· constructive trust imposed because there was confidential relationship and fraud – otherwise there is unjust enrichment

· doctrine of unclean hands would normally bar equitable relief, but didn’t apply in this case because mother had clean hands

· where a confidential relationship has been established, there is authority that burden of proof rests on the party denying the existence of a trust (clear and convincing evidence)

· it is unnecessary to find fraudulent intent for the imposition of constructive trust

· R2d of Trusts

· where the owner of an interest in land transfers it inter vivos to another in trust for the transferor, but no writing shows intent to create trust as req by statute of frauds, and the transferee refuses to perform the trust, the transferee holds the interest upon a constructive trust for the transferor, if: (b) the transferee at the time of the transfer was in a confidential relation to the transferor
· Ex. – if you sign over deed to another, the conveyance satisfies statute of frauds (so cant take it back).  At same time you attempt to create trust, but it is oral trust so technically invalid.  By operation of law, constructive trust is created to prevent unjust enrichment.

b. Oral Trusts for Disposition at Death

OLLIFFE v WELLS (Mass 1881) – Ellen left estate to Rev Wells to distribute in manner she had expressed to him.  Ellen had orally expressed wishes for estate to be used for charitable purposes.

· Rev has no beneficial interest - intent clear from will

· don’t know who beneficiaries are, so it is semisecret trust – therefore it fails

· secret trust – leaves legacy to named indiv outright, without anything in the will indicating an intent to create a trust – a promise by indiv to use legacy in certain way would be enforceable as constructive trust

· courts admit extrinsic evidence of promise to prevent unjust enrichment

· semisecret trust – if the will indicates that indiv is to hold legacy in trust but dsnt identify beneficiary – the intent not to benefit individual is evident, no evidence of promise is admitted, legacy fails for lack of ascertainable beneficiary – goes to intestate heirs (or residuaries)
· no evidence of promise admitted, no unjust enrichment
· some states enforce constructive trust in this situation too

· RESTATEMENT treats both of them the same, imposing constructive trust in each case

C. Discretionary Trusts

· mandatory trust; trustee must distribute all the income to certain person or people (no discretion as to persons who will receive or the amount)

· discretionary trust; the trustee has discretion over payment of either the income or the principal or both

· spray trust – must distribute all the income currently, but has discretion as to who gets it and in what amount

· principal – trust instrument may specify that the trustee has discretionary power to distribute principal to the income beneficiary

MARSMAN v NASCA (Mass 1991) – Sara set up testamentary trust of 1/3 of her estate to provide for her husband Cappy.  Trustee was to pay income to Cappy for life and to pay principal to him at their discretion for his comfortable support and maintenance.  Whatever remained after Cappy’s death was to go to other trust.  Cappy had trouble maintaining house with only money coming in from the trust – he lost his job (which he and sara owned as tenants by the entirety during their marriage).  Cappy informed trustee that he needed money – trustee wrote back that Cappy needed to explain why he needed money…and sent Cappy $300 check.  Trustee (Farr) made no investigation of Cappy’s need for support.  Cappy eventually mortgaged the house to get money, couldn’t make payments, so he deeded house to Sally (Sara’s daughter) and her husband, reserving life estate for himself.  After Cappy died his new wife, Margaret, brought action in probate court to allow her to stay in house (Margaret was beneficiary in Cappy’s will, she would have taken house if he would not have deeded it to Sally).  

· breach of trust by trustee

· amount as deem advisable for comfortable support and maintenance is an ascertainable standard – to maintain life beneficiary in accordance with the standard of living which was normal for him before he became a beneficiary of the trust

· trustee has duty of inquiry into the needs of the beneficiary (Farr breached duty)

· even if trustee has sole discretion – trustee must exercise discretion in prudent and reasonable manner
· remedy against Marlette (Sally’s husband)

· because conveyance of land was supported by consideration and because Sally and Marlette had no notice of breach of trust and were not themselves guilty of breach of fiduciary duty, they cannot be charged as constructive trustees – they were bona fide purchasers

· remainder of Cappy’s trust

· more than $80k remained in trust at Cappy’s death, no reason for other beneficiaries to obtain funds which they would not have received had Farr followed Sara’s direction

· remedy is to impress a constructive trust on the amounts which should have been distributed to Cappy but were not 

· even if funds were already paid to them by mistake, the amounts may be collected from them unless the recipients were bona fide purchasers or unless they, without notice, changed their position

· argument that Cappy assented is invalid – assent may be withdrawn by judge if it is deemed improvident or not conducive to justice

· personal liability of trustee

· no personal liability in this case because of the exculpatory clause in Sara’s trust doc

· exculpatory clauses inserted in trust instruments without any overreaching or abuse by trustee of any fiduciary relationship to settlor are generally held effective except as to breaches of trust committed in bad faith or intentionally or with reckless indifference to the interest of beneficiary 

· clause dsnt have to be drawn independently 

· restatement lists 6 factors to consider when determining whether exculpatory clause is valid – on ground that it was inserted in trust instrument as a result of an abuse of fiduciary relationship

· even if trustee has absolute and uncontrolled discretion, courts will intervene if the trustee utterly disregards the interests of the beneficiary

· restatement sets standard at whether trustee has acted in that state of mind in which it was contemplated by the settlor that he should act

· so long as the trustee acts in good faith, from proper motives, and within the bounds of reasonable judgment, the court will not interfere with their decisions

· majority rule - presumption is that settlor intended for beneficiary to receive support from the trust estate regardless of the beneficiary’s other financial resources

· UTA – exculpatory clause presumed to be result of abuse of fiduciary relationship unless trustee proves that it is fair and that settlor was adequately notified

· unitrust – income beneficiary is entitled not to the actual income earned but to a fixed % (allows trustee to invest in assets that will result in capital gains, then distribute some of principal to income beneficiaries)

· perpetual dynasty trusts pay income or principal to descendants, generation after generation

D. Creditors’ Rights: Spendthrift Trusts

· in spendthrift trust, the beneficiaries cannot voluntarily alienate their interest nor can their creditors reach their interests.  It is created by imposing a restraint upon the beneficiaries and their creditors

· state that beneficiary cant transfer interest, and that interest is not subject to beneficiary’s liabilities

· spendthrift trust recognized in majority of jurisdictions today

SHELLEY v SHELLEY (Ore 1960) – income from trust was to go to wife, then to son Grant.  Trustee authorized to distribute income to Grant’s children as well.  Grant’s second wife challenged spendthrift trust, sought to invade for support of children and alimony.  Spendthrift clause said that beneficiary interest could not be alienated or assigned, and that creditors could not attach interest.

· privilege of property is not absolute, court may impose upon privilege for sound policy reasons

· policy requires that interests of beneficiary of a trust should be subject to the claims for support of children and alimony
· otherwise you could get around supporting spouse and children – forcing them to seek public aid

· however, plaintiff could not reach trust corpus because beneficiary (Grant) had no realizable interest in it
· but, children were beneficiaries so if trustee determined that it was necessary to expend amounts, and income was insufficient, trustee could invade corpus 

· if want to protect asset from ex and children – create general power of appt in person

· exceptions to protection of spendthrift trusts from creditors
· self-settled trusts – if set up for own benefit, creditors can reach it

· but if create self-settled trust in Caribbean account, may be protected (also Delaware)

· child support and alimony – judgments for these items can be enforced in majority of states

· furnishing necessary support – person who has furnished support or services can reach beneficiary’s interest

· fed tax lien – fed tax law trumps

· excess over amount needed for support

· % levy – some states have limits on amount that can be protected

· restraints on remainders – creditor cant reach principal until remainderman is entitled to receive principal

· pension trusts – ERISA laws protect them from creditors

· bankruptcy – beneficial interest in spendthrift trust cannot be reached by creditors in bankruptcy

· support trusts – requires trustee to make payments in amount necy for the education or support of beneficiary in accordance with ascertainable standard.  Beneficiary cannot alienate the interest

US v OSHAUGHNESSY (Minn 1994) – fed tax deficiency against income beneficiary of trust.  Fed court certified question to state court whether beneficiary of discretionary trust has right to property in nondistributed trust principal or income.  Court said no

· beneficiary of discretionary trust has a mere expectancy in the nondistributed income and principal until the trustee elects to make payment

· creditors have no remedy against trustee until the trustee distributes property

· court looked at eligibility req for Medicaid – support trusts usually are considered available assets while discretionary trusts are not

· because beneficiary of support trust legally can compel the trustee to distribute trust assets while the beneficiary of discretionary trust cannot

· held that beneficiary of discretionary trust does not have property or any interest in property in nondistributed trust income or principal before the trustees have exercised their discretionary powers of distribution under the trust agreement

· normal creditor may be entitled to an order directing trustee to pay the creditor before paying the beneficiary

· what constitutes exercising discretion – crediting beneficiary’s account, or oral/written declaration to beneficiary may be sufficient

· trusts for the state supported

· self settled trusts

· trusts established by a 3rd person

E. Modification and Termination of Trusts

· if settlor and all beneficiaries consent, a trust may be modified or terminated

· no one else has a beneficial interest in the trust so no one else is required (trustee dsnt have one)

· if settlor is dead, process becomes difficult

· in England – trust can be terminated if all beneficiaries are adults and they consent (or can be modified or terminated if trust is on behalf of incompetent, minor, etc if court consents)

· in US – settlor’s intent cant be set aside after death

IN RE TRUST OF STUCHELL (Ore App 1990) – trial court dismissed petition for approval of agreement to modify trust to protect retarded minor beneficiary.  Court affirmed.  Trust remainder was to go to petitioner’s children upon death of last income beneficiary.  If Harrell (retarded kid) gets remainder, he will no longer qualify for public medical assistance.

· Ore case says that a trust may be terminated if:

· all of the beneficiaries agree; 

· none of the beneficiaries is under a legal disability; and

· the trust’s purposes would not be frustrated by doing so

· where the purposes for which a trust has been created have been accomplished and all of the beneficiaries are sui juris, a court will, on application of all of the beneficiaries or of one possessing the entire beneficial interest declare a termination of the trust

· Restatement – the court will not permit or direct the trustee to deviate from the terms of the trust merely because such deviation would be more advantageous to the beneficiaries than compliance with such direction

· in several states courts will reform or modify a trust so as to obtain income or estate tax advantages

· drafting advice – should give a beneficiary or 3rd party a special power of appointment to appoint property to, or modify a trust for the benefit of, anyone except the donee

· UTA allows for modification of trust when widow cant live comfortably on income – if modification will substantially further the settlor’s purpose in creating the trust

· courts more willing to deviate from administrative directions in the trust

· CLAFLIN doctrine – a trust cannot be terminated prior to the time fixed for termination, even though all the beneficiaries consent, if termination would be contrary to a material purpose of the settlor
· trouble is in determining the circumstances under which termination would be contrary to intent of settlor

· generally, trust cant be terminated if:

· it is a spendthrift trust

· if the beneficiary is not to receive principal until attaining certain age

· if it is a discretionary trust

· or if it is a trust for support of a beneficiary

IN RE ESTATE OF BROWN (Ver 1987) – trustee appealed order granting petition of lifetime and residual beneficiaries of the trust to terminate it and distribute the proceeds to life tenants.  Reversed.  Trust set up to provide for education of children of nephew Woolson.  After that is accomplished, income and necy principal shall be used for care, maintenance and welfare of nephew and his wife.  They petitioned for termination of trust, arguing that sole remaining purpose was to maintain their lifestyle and that distribution of remaining assets was necy to do that.  Remaindermen consented.

· an active trust may not be terminated, even with the consent of all the beneficiaries, if a material purpose of the settlor remains to be accomplished

· trustee argues that it is a support and spendthrift trust – court says not a support trust because that purpose has already been accomplished and income now to be used for other than support; not a spendthrift because terms of trust don’t indicate that settlor intended for it to be a spendthrift

· court held that trust could not be terminated because a material purpose of settlor remained unaccomplished (intent revealed by language of the instrument)

· first purpose was to provide for education – it was achieved because unlikely that Woolson would have more kids

· second purpose was the assurance of a life-long income for the beneficiaries through the mgmt and discretion of the trustee

· trust did more than merely set up successive gifts – settlor provided for the care, maintenance and welfare of the lifetime beneficiaries for their natural lives

· this purpose would be defeated if trust terminated

· a few states have enacted statutes that permit courts to terminate trusts prior to time specified by settlor

· it may be possible to terminate a testamentary trust by a compromise agreement btw the beneficiaries and heirs entered into soon after settlor’s death

· changing trustees

· standard rule is that court wont change trustees, unless there is breach of trust or showing of unfitness (not merely because beneficiaries want it done)

· UTA also allows if there is lack of cooperation that impairs administration of trust, and if investment decisions have resulted in investment performance that is substantially lower than comparable trusts, or unfitness

· good idea to insert removal clause or name a co-trustee – to prevent complications btwn beneficiaries and trustee

CH. 9 POWERS OF APPOINTMENT

A. Intro

--1.  Types of Powers

· powers of appointment in trust beneficiaries are powers that give the beneficiaries the ability to determine who will enjoy/use the property

· allows to deal flexibly with changing circumstances in the future; changing economy; changing law

· donor – person who creates the power of appt, usually the settlor of the trust or the testator

· donee – person who holds power of appt

· objects of the power – person in whose favor the power may be exercised

· appointee – person in whose favor the power HAS BEEN exercised – property becomes appointive property

· takers in default of appt – instrument may provide for people to take in event power is not exercised

· if takers not named, property passes back to donor

· general power of appt – power which is exercisable in favor of the decedent (donee), his estate, his creditors, or the creditors of his estate
· close to being full owner, but no ownership until power is exercised

· don’t have to use words “general power of appt”

· special power of appt – any power that is not a general power, donee is limited as to who he can select to enjoy property

· most common is special power to appoint among the issue of the donee

· allows donee to exercise the power in favor of another, but cannot appoint the property to himself or his estate

· testamentary power – power exercisable only by will

· alternative is power exercisable by deed (INTER VIVOS)– presently exercisable power
--2.  Does the Appointive Property Belong to the Donor or the Donee?

· relation back doctrine -- under common law, property subject to a power of appt was viewed as owned by the donor (today this is how special powers are treated, but not consistently applied to general powers)

· in some situations, donee of general power of appt is treated as the owner (fed tax purposes)

IRWIN UNION BANK & TRUST CO v LONG (Ind App 1974) – Victoria obtained judgment against Philip after divorce.  She sought to enforce judgment against a trust.  Philip has power to w/draw 4% of principal once per year.  Trust argued that Philip had general power of appt that was never exercised, so he didn’t own anything.  Victoria argued that Philip had absolute control over use of 4% of corpus. (Philip had gen power of appt)

· no title or interest in the thing vests in the donee of the power until he exercises the power

· creditors cant reach until the general power is exercised

· no control over trust corpus until donee exercises his power of appt – until power is exercised, trustee has absolute control

· special power cant be reached by donee’s creditors because donee has no beneficial interest

· general power of appt created by other that has not been exercised cannot be reached – but once it has been exercised, even if appointed to another, creditors may reach it

· some states – statutes enable creditors of a donee of a general power presently exercisable to reach the appointive property (if testamentary power then can only reach at the donee’s death) – but must go after other assets of person first
· bankruptcy – general power presently exercisable passes to donee’s trustee in bk, but a special power and a general testamentary power do not

· if the donee of a general power of appt is also the donor of the power, creditors may reach the appointive assets

· spouse of donee

· under elective share statutes – spouse cant elect to take appointive property (property over which deceased spouse had general power of appt) because it is not included in donee’s probate estate

· however, UPC 2-205 includes in the augmented estate any property over which the decedent had gen power of appt (augmented estate is subject to elective share)

· tax reasons for creating powers

· property subject to a special power of appt is not treated as owned by the donee

· can give broad power to holder of special power – can provide power to consume principal measured by an ascertainable standard relating to the health, education, support, or maintenance

· property that passes to the surviving spouse as a life estate with a general testamentary power of appt may qualify for marital deduction – not subject to estate tax

B. Creation of a Power of Appointment

--1.  Intent to Create a Power

· to create a power of appt, the donor must manifest an intent to do so, either expressly or by implication (no particular words are necy)

· words that merely express a wish or desire (precatory words) do not create a power of appt in the absence of other circumstances indicating a contrary intent

Problem 677 – power granted to B when T dies in 2000 (granted in Ts will which was created in 96).  B died in 98, leaving all prop over which he has power of appt to C (will from 94).  However, power cant be created in dead person.  So, (a) C cant take as Bs appointee.  (b) using incorp by reference, Bs will cant be incorp by reference because “last will and testament” wasn’t in existence at time T executed her will (only in existence at Bs death).  (c) using doctrine of indep significance, Bs will had indep significance (disposing of his property) so it would work – C TAKES.

--2.  Powers to Consume

· one of the most frequently litigated problems in regard to creation of powers is whether a power to consume principal has been created and, if so, what standard governs the exercise of the power

STERNER v NELSON (Neb 1982) – appeal of decision finding that nature of bequest made by Oscar to wife Mary was a fee simple absolute, rather than a power of appt.  Foster daughter and her children (purported takers in default) appealed.  Oscar’s will said that he bequeathed all of his property to his wife to be hers absolutely with full power in her to make such disposition of property as she may desire; conditioned that if any such property remains upon her death, it is to go to Foster daughter and her children.

· rule of repugnancy (majority rule) - if a deed or will conveys an absolute title in fee simple, an inconsistent clause in the instrument attempting to merely limit that title or convey to the same person a limited title in the same land will be disregarded
· having once granted the devise in language which standing alone constitutes an absolute conveyance, the balance of the limitations should be disregarded, regardless of the intent of the testator, on the basis that the intent is in conflict with the first grant

· if there is grant to one in general terms only, expressing neither fee nor life estate, and there is subsequent limitation over of what remains at the first taker’s death, if there is also given to the first taker an unlimited power of absolute disposal, express or implied, the grant to the first taker is construed to pass a fee

· good atty will never create a legal fee simple with a power to consume – nor should you create legal life estate

· life beneficiary of trust should have clear standards under which power to consume is given

· if a power to consume permits the donee to appoint the property to herself during life, it is a general power of appt

· however, a power to consume, invade, or appropriate property for the benefit of the decedent which is limited by an ascertainable standard relating to the health, education, support, or maintenance of the decedent shall not be deemed a general power of appt

C. Release of a Power of Appointment

· donee of a testamentary power of appt cannot legally contract to make an appointment in the future (would be against the donor’s intent)

· however, promise of k may obtain restitution of the value given for the promise (against promisor’s estate)

· if donee promises to exercise testamentary power in certain way and does it, it is valid

· way to get around this is releasing the power of appt – if power is released, look at trust instrument to see what happens to property

· all powers of appt except powers in trust or imperative powers have been made releasable in all jurisdictions
SEIDEL v WERNER (NY App 1975) – Steven W had testamentary power of appt over trust.  His 2nd wife and 3rd wife are fighting over trust now that he is dead.  In separation agreement incorp into divorce decree of 2nd wife, he said he would make a will in which he would exercise his testamentary power in favor of her and 2 kids.  In actual will, he exercised power in favor of 3rd wife.

· donee of a power of appt which is not presently exercisable cannot contract to make an appt; such a k, if made, cannot be the basis of an action for specific performance or damages, but the promise can obtain restitution of the value given by him

· so promise in separation agreement invalid

· restitution out of estate of Steven only, not out of trust fund, because it was not his property at the time of the promise (except for the life estate)

· a donee may release the power of appt, which prevents the donee from then exercising the power in the future

· separation doc wasn’t a release because it is clear that it wasn’t intended to be a release, it contemplated exercise of the power in the future

· there is authority to the effect that a promise to appoint a given sum to persons who would take in default of appt should, to that extent, be deemed a release of the power of appt (this case dsnt fit that scenario though because intent of Steven was clear, and sep agreement gave kids more than they would get in case of default)

D. Exercise of a Power of Appointment

--1.  Exercise by residuary clause in donee’s will

BEALS v STATE STREET BANK & TRUST (Mass 1975) – Isabella Hunnewell (Dexter) received 1/3 interest in father’s trust.  Income was to be paid to her during life, and on death principal was to be disposed according to her will.  In default of appt, it was to go to intestate heirs.  Isabella partly released her gen power of appt to extent that such power allowed her to appt to anyone other than the descendents of her father surviving her.  Her will didn’t expressly exercise her power of appt – it merely gave residue of estate to her sister Margaret.

· at time, mass law said that donee’s will would be interpreted under law governing trust, which is usually donor’s domicil

· rule of construction that a general residuary clause executes a general power of appt (because close approximation to a property interest) but does not execute a special power of appt (because lacks this quality) --- Mass law diff today

· in this circumstance, partial release of general power of appt dsnt obviate the application of rule 

· Isabella had use and enjoyment of major portion of property because she had it transferred into diff trust controlled by her husband – she treated property as if it was her own, similar to GPOA

· technically it was special power of appt, but court treated as if it were GPOA

· 7th Cir has said that the law of the donee’s domicile governs issues concerning the donee’s intention to exercise a power of appt by will (opposite of BEALS)

· considerable disagreement over whether a residuary clause should presumptively exercise a general or special power of appt

· majority rule – a residuary clause does not exercise a power of appt (either general or special)  held by T.  States following majority differ as to whether to admit extrinsic evidence to show intent
· minority – a residuary clause exercises a general power of appt unless a contrary intent affirmatively appears 

· NY – residuary clause exercises special power of appt if the residuary devisees are objects of the power

· UPC 2-608 Exercise of Power of Appointment

· in absence of requirement by donor in creating instrument that a power be exercised by express or specific reference to the power - a general residuary clause in a will or will making general disposition of Ts property ONLY expresses an intention to exercise the power IF

· the power is a general power and the creating instrument dsnt contain a gift if the power isn’t exercised (dsnt list takers in default); or

· Ts will manifests an intention to include the property subject to the power

· this means that if no requirement for express or specific reference, a residuary clause will exercise a GPOA if the trust instrument dsnt list takers in default

· UPC 2-704 Meaning of Specific Reference Requirement

· if instrument creating power requires reference, it is presumed that donor’s intention in requiring reference was to prevent an inadvertent exercise of the power

· mere use of a blending clause dsnt make a specific reference – but if extrinsic evidence shows that the donee intended to exercise the power then maybe

· specific reference provides description of power of appt – where you got it from; express reference says you are exercising a power and where you got it

· blending clause – clause gives away all your property and all property over which you had power of appt

· mere use of blending clause is ineffective to exercise the power because it dsnt make a specific reference

· lapse (appointee dies before donee dies) – restatement of property says that takers substituted by an antilapse statute are regarded as objects of the power

· under UPC, if grandparent or lineal descendent of grandparent – then antilapse statute applies

· most courts only apply antilapse statute to GPOA (allow descendents of appointee to take)

· but for special power, most courts wont let antilapse statute apply

· but remember, descendent must be related to T/donee (some courts allow to substitute if descendent related either to donee or appointee)

--2.  Limitations on Exercise of a Special power

· most jurisdictions, a donee of a general power of appt can appoint outright or in further trust and can create new powers of appt

· but w/special power, may not be able to appoint in further trust unless the creating instrument expressly permits
· older cases read power narrowly and didn’t allow

· Restatement of Property changes common law – donee of special power can create general power in an object of special power or create a special power in any person to appoint to an object of the original special power (latter situation includes an appointment in further trust, giving the trustee discretionary power to appoint to their objects)

· exclusive vs nonexclusive special powers

· exclusive if the donee can exclude entirely one or more objects of the power (power to distribute principal to kids – if power is exclusive you can give to one kid and exclude others)

· nonexclusive power if the donee must appoint some amount to each permissible object
· problem then becomes how much must you give each appointee? – old illusory appointment rule said that it had to be a substantial sum, but rule repudiated in most states today

· whether a power is exclusive or nonexclusive depends on donor’s intent as revealed by the creating instrument

· to any 1 or more of issue – exclusive power

· if instrument dsnt reveal intent, look at presumption in jurisdiction

· Restatement provides that in the absence of contrary intent, special powers are presumptively exclusive

--3.  Fraud on a Special Power

· an appointment in favor of a person who is not an object of the power is invalid

· an appointment to an object for the purpose of circumventing the limitation on the power is a fraud on the power

· such appointment is void to the extent it is motivated by such purpose – object losses entire appointment

--4.  Ineffective Exercise of a Power – don’t have to know for final

· when the donee intends to exercise a power of appt, but the exercise is ineffective for some reason, it may be possible to carry out the donee’s intent through the doctrines of allocation and of capture

----a.  Allocation of Assets

· doctrine of allocation is: if the donee blends both the appointive property and the donee’s own property in a common disposition, the blended property is allocated to the various interests in such a way as to increase the effectiveness of the disposition

· doctrine (also known as marshaling) applies when appointive assets and assets owned by donee are disposed of under a common dispositive instrument (usually will).  Its purpose is to try to allocate these assets to diff provisions under the donee’s will to give effect to the donee’s intent when the appointive assets cannot go where donee intended.

· common cases involve an ineffective appointment to a nonobject, or appointment that violates rule against perpetuities

· blending requirement may be met by introductory clause of will (all my prop and prop over which I have power) or by residuary clause of will

· if no blending, then appointment of trust property to nonobject fails and person is out of luck 

----b.  Capture

· capture arises in situation where donee makes ineffective appt, but intent cant be given through allocation – the general rule is that the property passes in default of appt, or if there is no gift in default passes to donor’s estate – EXCEPTION to rule is doctrine of capture, which captures the property for the donee’s estate

· capture occurs when the donee of a general power of appt manifests an intent to assume control of the appointive prop for all purposes and not merely for the limited purpose of giving effect to the expressed appt

· donee could appt to his estate, so the appointive prop will pass to his estate if he would prefer that in case of an ineffective appointment

· common cases involve ineffective appt to a dead appointee, or a violation of RAP, or failure of donee to comply with some prescribed formality in exercising the power

· intent to assume control requirement is most commonly manifested by provisions in the donee’s will that blend the owned property of the donee with the appointive property

· blending may occur through intro or residuary clause

· capture only applies to general powers and only when the attempted exercise of the general power is ineffective or incomplete

E. Failure to Exercise a Power of Appt

· if donee of GPOA fails to exercise it, the appointive prop passes in default of appointment

· if no gift in default, the property reverts back to the donor’s estate

· if donee of special power fails to exercise it, and there is no gift in default, the appointive property may – if the objects are a defined limited class – pass to the object of the power
LORING v MARSHALL (Mass 1985) – Marian Horvey left residue of estate in trust with income payable in equal shares to her brother and sister during their lives.  Upon her sister’s death (she was last to survive), income was paid in equal shares to Marian’s nephews.  Upon first nephew’s death, income went solely to Cabot Morse.  Cabot was last income beneficiary – Marian’s will said that last survivor would have special power to appoint the trust principal to his wife and issue, with the limitation that only income could be appointed to widow who was living at Marian’s death.  Cabot exercised power in will that gave wife income interest for life (but failed to appoint principal).  Issue is where does principal go after wife died and no takers in default (Cabot expressly left son out of his will, because he had provided for him outside of will).

· when a special power of appt is not exercised and absent specific language in instrument creating the trust  indicating a takers in default, the property not appointed goes in equal shares to the members of the class to whom the property could have been appointed

· Marian’s will contained no specific language indicating gift in default if power not exercised

· this meant that Cabot Jr. took – he was only other member of class

· court disregarded fact that Cabot Sr left Jr out of will – it is not Cabot Sr’s intent that is important, it is Marian’s (the donor) intent – the intentions of the donee of a POA are irrelevant in constructing the donor’s intent

· theory in LORING is that there was an implied gift in default of appt to the potential appointees
· could also have resolved by theory of imperative special POA – when the creating instrument manifests an intent that the permissible appointees be benefited even if the donee fails to exercise the power.  If a special power is imperative, the donee must exercise it or the court will divide the assets equally among the potential appointees (bcz no takers in default listed)

CH 12 CHARITABLE TRUSTS

A. NATURE OF CHARITABLE PURPOSES

SHENANDOAH VALLEY NATL BANK v TAYLOR (Va 1951) – Henry created testamentary trust which required trustee to divide income into equal parts to give to all of kids of local school on last day of school before Christmas and easter, with request that children use money to attain their education.  Issue is whether it was charitable trust, not subject to RAP.

· charitable trust is exempt from rule against perpetuities, while benevolent trust is not

· look at whether T had charitable intent – as determined by the words of the instrument (no extrinsic evidence)

· charitable trusts are favored by law and a liberal interpretation is employed to uphold them

· charitable purposes include -- relief of poverty, advancement of education or religion, promotion of health, govt or municipal purposes, other purposes beneficial to community

· court said it was not an educational trust because trustee bound to give each kid amount of money, trustee not bound to make them use it for education purpose – dsnt show that intent of T was to create charitable educational purpose

· not realistic to think kids would use money for education

· just because funds could be administered under applicable statutes had no bearing on determining Ts intent

· also not a trust for benefit of community - where gift results in mere financial enrichment, a trust is sustained only where court finds from the entire context of the will that the ultimate intended recipients were poor or in need
· this gift didn’t take into account whether recipients were poor or in need

· where a trust is set up and a class is designated as beneficiary which generally contains needy persons, the T will be presumed to have intended as recipients those members of the class who are in necessitous circumstances

· in general, a charitable trust is exempt from the rule against perpetuities and may endure forever – this exemption is not given to a trust for noncharitable purposes.  At common law, a noncharitable trust is void ab initio if it can last longer than the perpetuities period
· trust Henry created was a candy trust, which runs afoul of RAP

· to be classified as charitable, a trust that is for the benefit of a class of persons and not for the benefit of the community at large must be for the relief of poverty or for the advancement of education, religion, health, or other charitable purpose
· courts also look at # of beneficiaries - typically charitable trusts are for benefit if indefinite # of people and a large class

· but, a trust may be a valid charitable trust although the persons who directly benefit are limited in number (trust awarding scholarships for education achievement)

· a trust to educate a particular person or named persons is not charitable (but may favor descendents a little – charitable trust to create scholarship, trustee must favor descendents)

· trust for benevolent or philanthropic purposes should be avoided

· majority of states have modified common law RAP by adopting a wait and see approach
· under wait and see, court dsnt determine the validity of an interest by what might happen, but by what actually happens – if trust endures for more than 21 yrs, court will reform

· noncharitable trust may endure for 21 years before being declared invalid – court decides who takes

· some jurisdictions have enacted the Uniform Statutory Rule Against Perpetuities, which has wait and see period of 90 years

· but court may reform a disposition immediately if a nonvested property interest that violates common law RAP can vest but not within 90 yrs after its creation

· but candy trust is intended to be perpetual (an equitable fee simple in the principal cannot vest because not granted to anyone) so it appears it cannot be reformed immediately

· UPC – provides that a trust for a lawful noncharitable purpose may be performed by the trustee for 21 years but no longer

· trust to promote the success of a particular political party is not charitable – but a trust for the improvement of the structure and methods of govt, in a manner advocated by a particular political party, is charitable

· mortmain statutes – permitted spouses and cc to set aside death bed wills making gifts to charities (have been repealed in all states but GA)

B. MODIFICATION OF CHARITABLE TRUSTS: CY PRES (Si Pray)
· in England, king and court had prerogative power of cy pres (pray) to rework charitable gifts if they didn’t comply with public policy established by king (trust to advance jewish faith in 1700s declared void as against church of state)

· in US, cy pres power didn’t catch hold until 20th century, when various changes in circumstances made it difficult or impracticable to administer charitable trusts as specifically intended by donors

· to create cure for polio – vaccination already created so don’t need it

IN RE NEHER (NY 1939) – Ella devised house to village of red hook, with direction that it be used as a hospital to be known as Herbert Neher Memorial Hospital.  Trustees accepted gift, but eventually determined that village was without resources necy to establish and maintain hospital (because neighboring town had new hospital that met needs of area).  Trustees sought determination that house could be used as town hall, called HN Memorial Hall.  Court allowed it.

· court said that gift was not to a particular institution, it was one to a whole community

· absence of particularity in will (as to mgmt or control – only said that trustees of village would be trustees of hospital) is a strong circumstance against the view that the instruction of Ella was of the substance of the gift
· if only general charitable purpose, town can do what it wants – if specific charitable purpose, must use for hospital

· (to town for use as memorial to my husband) - paramount intention was to give the property in the first instance for a general charitable purpose rather than a particular charitable purpose, with statement of direction as to her desires as to manner of its use)

· such statement (graft) may be ignored when compliance is altogether impracticable and the gift may be executed cy pres through a scheme to be framed by court for carrying out general charitable purpose

BUCK TRUST – woman created trust to provide care for needy in Marin County, CA.  Trust assets then significantly increased in value.  Trustee brought action seeking cy pres so they could use funds for other counties as well.  Court said no.

· restatement of trusts – cy pres – if property is given in trust to be applied to a particular charitable purpose and it is or becomes impossible or impracticable or illegal to carry out the particular purpose, and if the settlor manifested a more general intention to devote the property to charitable purposes, the trust will not fail but the court will direct the application of the property to some charitable purpose which falls within the general charitable intention of the settlor

· standards of efficiency or effectiveness does not suffice as a basis for modifying a trust under cy pres

· UTA provides that a court may apply cy pres if a particular charitable purpose becomes unlawful, impracticable, impossible to fulfill, or WASTEFUL

· administrative deviation – courts more willing to deviate from administrative terms of trust, rather than dispositive terms.  a court will permit deviation in admin terms of a trust when compliance would defeat or substantially impair the accomplishment of the purposes of the trust

· if trust losing money, but there is rule that dsnt allow change in investments, court may allow it to keep the trust from losing money

· but if getting at settlor’s intent for disposition, must show one of the cy pres requirements

· racially or gender restrictive trusts – racially restricted trusts that are public trusts violate equal protection, but private trusts do not.  However, they may violate state and local race laws.  Gender restricted do not violate equal protection.

· BARNES FOUNDATION – Dr Barnes collected art, displayed in gallery.  He created foundation as educational institution, directed trustees that they could not have fund raisers at gallery, could only invest in low yield funds, could not charge admission, and could never change the rules of the trust.  Eventually, trustees passed away and Lincoln University became trustee.  Could not keep up maintenance and guards at museum, so trustees asked court to modify terms.  Court relaxed the administrative provisions, allowed tour of art, admission prices, diff investments – so that trustees could sustain the trust.

C. SUPERVISION OF CHARITABLE TRUSTS

CARL HERZOG FOUNDATION v. UNIV OF BRIDGEPORT (Conn 1997) – Herzog made donation to school to provide scholarships for medical related education.  5 yrs later, school closed its nursing school.  Funds got put into school’s general fund.  Herzog filed suit to enforce the gift, or to have it returned.  Court said that Herzog had no standing.

· at common law, donor has no standing to enforce the terms of a completed charitable gift or trust unless the donor had expressly reserved a property interest in the gift

· the general rule is that charitable trusts or gifts to charitable corps for stated purposes are enforceable at the instance of the atty general
· also person with a special interest as a beneficiary can enforce a charitable trust
· Herzog says that statute gives it standing – because statute says that donee must seek consent from donor to change the use of the gift, donor should also have standing to enforce it 

· but court looks at plain language of statute and determines that no standing

